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Summary

prohibits the government from taking private

property for public use without paying the
owner just compensation. That requirement and its
application are relatively straightforward when the
government formally condemns privately owned land
—for example, to build a road. But the issue becomes
much more complex when owners allege that the gov-
ernment's regulations have effectively taken their prop-
erty—Dby restricting the ways in which they can use it
—and that they should be compensated. Only infre-
guently do courts identify the effect of a regulation on
private property as a "taking"—specifically, a "regula-
tory taking"—that requires compensation under the
Fifth Amendment.

The Fifth Amendment to the U.S. Constitution

At present, when a government's action limits the
use of private property, owners find it quite difficult to
claim that a regulatory taking has occurred and to sue
successfully for compensation. The reasons are two-
fold. First, property owners may face many barriers
to getting their claims heard and decided by a court.
To ensure that they have sufficient information with
which to decide cases, the courts require property
owners to meet certain minimum requirements before
they will consider the merits of the claims. Meeting
those requirements can be costly and time-consuming.

Second, takings claims that do reach the courts
are decided on the basis of constitutional takings juris-
prudence that is generally tolerant of many actions by
government that further legitimapeblic policy goals.
(Constitutional takings jurisprudence is the legal rea-

soning on the topic that has been established over the
years, predominantly through Supreme Court deci-
sions.) Nevertheless, some property owners sue the
government and win regulatory takings cases, and the
courts have awarded them several hundred million dol-
lars in compensation in recent years.

The debate over the appropriate role of the fed-
eral government has focused attention on the govern-
ment's regulatory actions. Some people have voiced
dissatisfaction with the current level of protection for
private property rights, particularly rights associated
with real property such as land. They argue that the
process for getting takings claims heard in court is too
arduous. They also maintain that even if a case is
heard, the conclusion of no taking that is typically the
outcome is unfair because property owners alone are
bearing the burden of regulations that generate bene-
fits for all of society. Property rights advocates con-
tend that the government fails to adequately consider
the magnitude and distribution of that burden during
decisionmaking because it rarely bears the costs of
regulation. In addition, it tends to overregulate—im-
posing restrictions beyond the point at which the addi-
tional benefits of more regulation are at least as great
as the additional costs.

The concerns of property rights advocates have
resulted in a number of proposals for changing the
current approach to regulatory takings. Legislation
considered by the Congress over the past several years
has incorporated some of the proposed modifications,
which can be grouped in four general categories:
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Relaxing procedural requirements that must be
satisfied before a federal court will hear the mer-
its of a taking claim;

Creating a new statutory right (that is, one en-
acted into law) that would entitle property own-
ers to compensation for reductions in the value of
their property caused by federal regulatory ac-
tions—provided that the owners have satisfied
legislatively defined criteria for eligibility;

Increasing the requirements for analysis and re-
porting that federal agencies must meet before
making decisions that could restrict the uses of
privately owned property; and

Specifying that the budget of the agency whose
action triggers a regulatory compensation claim

be the source of any compensation awarded un-
der the statutory proposals.

Critics argue that such proposals would under-

mine federal regulatory programs, especially programs
that protect the environment, because maintaining ex-
isting levels of regulatory protection would become
too expensive if the Congress defined eligibility for
regulatory compensation broadly. In addition, oppo-
nents disagree with claims by property rights advo-

cates that federal regulations cause frequent and se-

vere reductions in property values, in part because
such critics maintain that property owners do not pos-

sess inherent rights to use their property in ways that

might harm the environment. If problems do exist, the

opponents of the proposals argue, it would be better to
address them through targeted Congressional oversight

and changes to specific underlying laws rather than
through sweeping, "one-size-fits-all" legislative action.

This Congressional Budget Office (CBO) study

describes the current system for handling claims of
regulatory takings, focusing on real property, such as
land and buildings, rather than other forms of prop-

erty, such as contracts. It also analyzes the effects of

the various proposals for changing that system and
presents an illustrative exercise for estimating the

costs of such changes. The study reached seven gen-

eral conclusions:

1.

The criteria to qualify for regulatory compensa-
tion under the various legislative proposals

2.

3.

4.

5.

6.

would be easier to satisfy than the implicit crite-
ria of current law, and as a result, more property
owners would qualify for compensation. How-
ever, some property owners might be overcom-
pensated unless the proposed eligibility criteria
took into account that the price at which a prop-
erty was bought might reflect a discount stem-
ming from the risk or the actual incidence of the
regulation for which the owner was seeking com-
pensation.

Precisely estimating the reductions in property
values caused by federal regulation is often diffi-
cult. As a result, the eligibility criteria for com-
pensation based on reductions in property values
are vulnerable to uncertainty and possible manip-
ulation. That vulnerability might lead to contro-
versy and large expenditures on appraisals.

Changes in the procedures for handling regula-
tory compensation claims against the federal
government are unlikely to have a significant
effect on the frequency and outcome of takings
litigation.

Takings claims against state or local govern-
ments are sometimes decided in federal courts,
but procedural barriers can limit the number of
such suits. Reducing those barriers could divert
many state- and local-level claims from state
courts to federal ones.

Federal agencies currently evaluate whether their
proposed regulatory actions would cause takings,
but the level of resources needed to meet their
obligations is minimal. Additional efforts and
resources would improve the quality of those
analyses, but in most cases the results would re-
main qualitative. Making the analyses available
to the public would increase awareness of regula-
tory burdens but could create an incentive for
agencies to bias their findings. Judicial review of
the analyses might encourage agencies to im-
prove their work, but it could also create new
opportunities for litigation and delay.

Paying regulatory compensation from agencies'
budgets would discourage activities that were
likely to cause compensation awards, but limits
on agency discretion in the form of authorizing
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legislation and other restrictions could make
some awards unavoidable. If those awards were
sizable, the Congress would need to decide how
and when they would be paid. It would also have
to decide whether to cut back the activities that
gave rise to the awards.

7. Estimating the long-run cost of regulatory com-
pensation that would result from statutory eligi-
bility criteria is extremely difficult. As a result,
such estimates vary dramatically. Credible pro-
jections of costs require detailed information
about the effects of federal regulatory programs
on property values and reliable predictions of the
responses of property owners and federal agen-
cies. Neither is readily available.

Relaxing Procedural
Requirements and Increasing
Access to Federal Courts

At present, courts are usually unwilling to decide a
taking claim unless the claim is "ripe" for judgment.
In other words, the case must involve a final action by
a regulatory agency in which the agency applies the
regulation in question to a specific property—and with
clear consequences. Reaching that point of final ac-
tion may require several preceding steps. For exam-
ple, a property owner may have to apply several times
for a permit for a project before learning what land
uses the agency will allow. In addition, the owner may
have to pursue all available opportunities for an ad-
ministrative appeal of an adverse decision by the
agency or possible waivers of the regulation (in the
case of the particular piece of property) before the
courts will agree to hear the claim. Those activities
can be both costly and time-consuming. The burden
of expense and delay is especially weighty for chal-
lenges of state and local land-use regulations that
property owners bring to the federal courts. It is rela-
tively less severe for challenges of federal actions in
federal courts.

Some of the legislative proposals for changing
the current approach to regulatory takings would ease
the difficulty of getting a claim heard in federal court.

Under certain provisions, a claim would be ready to be
decided after a property owner had submitted one
"meaningful" application and pursued one appeal of an
agency's unfavorable decision. Some proposals would
also lift the requirement for an appeal if the appeal
was unlikely to succeed. Relaxing the requirements
associated with judicial ripeness might cut down some
of the delay in getting a decision on the merits of a
claim for regulatory compensation, but it might also
put federal courts in the position of deciding cases on
the basis of incomplete information. In such an in-
stance, the property owner might lose the lawsuit be-
cause the court might conclude that the burden of
proof that the property owner was required to demon-
strate had not been met.

Some provisions in the property rights bills deal
with which court or courts have jurisdiction over
claims. At present, for all but the smallest cases in-
volving the federal government, a property owner must
file a claim for compensation in the U.S. Court of Fed-
eral Claims. However, to obtain "injunctive relief"—
that is, to overturn the regulatory action that prompted
the claim—the owner must file a separate suit in a
federal district court. A decision on the owner’s com-
pensation claim may have to wait until the other case
is decided. Some of the property rights proposals
would modify the jurisdiction of the federal courts so
that the property owner could pursue both suits in a
single court. They would also remove any limitation
that might prevent the U.S. Court of Federal Claims
from deciding a compensation claim while a related
suit was pending in another federal court. The effect
of such changes is uncertain because the extent of the
procedural hurdle is unclear.

Many regulatory takings cases involve property
owners who are suing a state or local government over
land-use restrictions (for example, zoning ordinances).
Ordinarily, those cases are litigated in state courts un-
der the takings clauses contained in state constitutions
and do not involve the federal government at all.
Sometimes, however, property owners choose to sue a
state or local government in a federal district court
rather than in a state court. In such cases, the prop-
erty owner alleges that a state or local authority is vio-
lating the owner's federal constitutional rights—that is,
the Fifth Amendment. The courts often dismiss those
cases without deciding the merits of the claim, for one
of two reasons. First, federal courts might abstain
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from deciding such claims if the decision required
them to make determinations concerning state property
law. Second, federal courts might dismiss the cases
on ripeness grounds—for example, if the property
owner had not first sought and been denied compensa-
tion from the state.

Some proposals would relax the requirements
that property owners must satisfy to establish the ripe-
ness of claims against state or local governments that
are filed in federal courts. In addition to the limita-
tions on applications and appeals described earlier,
those proposals would ensure that property owners
were not required to seek compensation from a state
before having a claim decided in a federal court.
Moreover, some proposals would limit the discretion
of federal courts to abstain from deciding those cases.

The procedural changes that some proposals call
for would increase the attractiveness of the federal
courts as a venue for pursuing takings claims against
state and local governments. Yet there is no reason to
believe that federal courts would alter the way they
applied the constitutional takings jurisprudence in
those cases. Consequently, many of those claims
would probabily fail.

Establishing a Statutory
Right to Compensation

Some of the legislative proposals would establish a
new right for property owners: the right to compensa-
tion from the federal government when its actions re-
duced the value of their property (subject to certain
exceptions). That kind of statutory regime would aug-
ment, not replace, takings claims based on the courts'
interpretation of the Fifth Amendment. Thus, property
owners could still pursue compensation under the Fifth
Amendment's takings clause; however, they would
probably opt to pursue a claim under the proposed
statutory regime because the eligibility criteria for
compensation would be easier to satisfy.

A distinct difference between the compensation
regime found in many legislative proposals and the
constitutional takings jurisprudence that the courts
apply involves the use of an explicit "reduction-in-
value" test to determine eligibility for compensation.
Under the statutory regime, the government, in certain
circumstances, would owe compensation to a property
owner if the government's regulatory action reduced a
property's value by more than a threshold percentage.
Depending on the proposal, the reduction-in-value
threshold ranges from 10 percent to 50 percent.

In contrast to the constitutional takings jurispru-
dence, the proposals would calculate percentage re-
ductions in value not on the whole property but only
on the portion that was affected by a restriction. (That
approach tends to increase the percentage reduction in
value that the calculation produces.) Although the
courts' jurisprudence considers reductions in a prop-
erty's value, it identifies no explicit threshold at which
compensation is required. Indeed, regulations that
appear to result in significant reductions in the value
of a property are often not takings because courts give
more consideration to other factors (such as the harm
that the regulation prevents or the fact that at the time
of purchase, the buyer was aware of the potential for
regulation).

Another distinguishing feature of many of the
property rights proposals is the narrower range of reg-
ulatory actions that they exempt from eligibility for
compensation. Under some proposals, property own-
ers who saw the value of their property diminished by
a regulatory action below a certain compensation eligi-
bility threshold would nevertheless be ineligible for
compensation if the regulatory action abated a "nui-
sance," as defined by state law. That exemption from
compensation eligibility is narrower than the one that
the courts now apply. At present, a court may deny a
claim for compensation if it concludes that there is no
taking (on the basis of an ad hoc analysis that bal-
ances several factors) or if a regulatory action abates a
nuisance. Under constitutional takings jurisprudence,
the courts have denied compensation for severe regula-
tory actions that further legitimate public purposes but
do not necessarily abate a nuisance.
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Fairness and the Proposed Eligibility
Criteria for Regulatory Compensation

As noted earlier, some people believe that government
regulations impose unfair burdens on the owners of
private property. Proponents of new standards are
thus motivated in part by a desire to spread the cost of
regulatory burdens more evenly among the citizenry.
To people who believe that regulations wrongly force
certain property owners to bear the cost of providing
benefits that are enjoyed by society as a whole, such a
change makes things fairer. But other people argue
that government restrictions prevent certain property
owners from imposing harm or costs (such as pollu-
tion) on others and that property rights proposals
would result in paying polluters not to pollute. The
distinction between regulatory actions that prevent
harm (and should arguably not trigger compensation
of property owners for their losses) and those that con-
fer benefits (and should arguably trigger compensa-
tion) in many instances is highly subjective. Not sur-
prisingly, substantial disagreement frequently arises
over what rights a property owner enjoys and whether
property owners should receive compensation when
the government infringes on those rights.

In addition to the often divisive issue of who de-
serves compensation is the matter of whether property
rights proposals would result in the appropriate
amount of compensation for property owners who
were found to be eligible for it. The relaxed eligibility
criteria for compensation that some proposals contain
would result in more payments to property owners
than occur today. But the proposed new system also
carries the risk that some property owners would be
overcompensated—at least during the transition from
the old to the new system.

That problem arises because the prices at which
properties were bought and sold in recent decades may
reflect information about the restrictions that were im-
posed on the uses of the property as well as the risk of
future restrictions. If a property was sold after a regu-
latory program had been imposed, its sale price might
include a discount that reflected the risk or perhaps the
certainty of restrictions on the way it might be used.
That discount would cause the seller of the property to
be worse off. In contrast, the new property owner—
provided that he or she paid an adequately discounted

price—would not be harmed by the regulation because
he or she was implicitly compensated for the regula-
tion's effect through a lower purchase price. Unless
compensation proposals explicitly considered that phe-
nomenon, they might overcompensate some property
owners.

The problem of overcompensation is not insur-
mountable; indeed, the courts' takings jurisprudence
has addressed that issue. Courts are unlikely to decide
a Fifth Amendment taking claim in favor of the prop-
erty owner if he or she should have reasonably antici-
pated a restriction and that risk was reflected in the
purchase price. If that type of eligibility criterion was
retained under the proposals, the chance of inappropri-
ate compensation would be reduced. But that refine-
ment has its costs. Assessing such a criterion would
add considerably to the complexity of identifying
property owners who were eligible for compensation.

Explicitly incorporating a consideration of prop-
erty owners' expectations into statutory eligibility cri-
teria for compensation would significantly reduce the
number of property owners who qualified for compen-
sation, relative to a set of criteria without that factor.
The federal regulatory programs that are often alleged
to infringe on property rights, such as those related to
clean water and endangered species, were initiated
over 25 years ago. Arguably, anyone who bought
property since then (potentially a large number of cur-
rent property owners) should have known, to varying
extents, that the property was or might be subject to
regulation. Many of those owners may have bought
their property at a discount that reflected the incidence
or risk of federal regulation. Under a set of statutory
eligibility criteria that considered expectations, a num-
ber of those property owners would be ineligible for
compensation.

Feasibility of the Proposed Eligibility
Criteria for Regulatory Compensation

Critics of the status quo in the area of property rights
argue that using an explicit reduction-in-value test to
identify property owners who are eligible for compen-
sation would be an improvement over the ambiguity of
the constitutional takings jurisprudence. That argu-
ment is plausible in cases in which the drop in the
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value of the property that a government's restriction
causes can be quantified relatively precisely and with
minimal cost and controversy. Yet such estimates in
many instances may meet none of those standards.

In the present regime, changes in a property's
value are only one of many factors that a court consid-
ers in a taking case. Unless the reduction in the value
of the property is clearly dramatic in percentage terms,
the court does not usually estimate the amount, and the
loss is not the deciding factor in the court's decision.
But under the criteria proposed in the various property
rights bills, relatively small reductions in value could
decide eligibility for compensation. The increased im-
portance of estimated reductions in value under the
proposals, combined with potentially large areas of
uncertainty in those estimates, may encourage prop-
erty owners and the government to spend considerably
more on appraisals than they do now.

The reliability of property valuations and the po-
tential for disputes will vary depending on property
type. If the type of property involved in a compensa-
tion claim is relatively homogeneous and changes
hands frequently—such as residential property—dis-
putes about its value between litigants and their ap-
praisers could be minor. However, if the type of prop-
erty is heterogeneous and changes hands infrequently
—such as undeveloped property—then disputes be-
tween the various parties could be considerable. Be-
cause disagreements about property rights in many
instances concern undeveloped property, the potential
for controversy regarding property valuation under
statutory eligibility criteria is significant.

Encouraging the Settlement of
Compensation Claims

Litigating a regulatory taking claim is generally ex-
pensive and time-consuming, factors that affect both
the claimant and the government. The potential ex-
pense may discourage some property owners from fil-
ing legitimate claims, and the lengthy process is a
drain on the government's and property owners' re-
sources. One way to reduce those costs and delays is
to resolve allegations of undue infringement on prop-
erty rights without going to court. To that end, some
proposals include provisions to encourage out-of-court

settlements and other forms of dispute resolution, such
as establishing appeals processes for certain regula-
tory programs, promoting the use of alternative dis-
pute resolution techniques, and giving property owners
the option of forcing the government into binding arbi-
tration.

Under the present system, property owners' tak-
ings claims against the government usually fail. But if
relaxed eligibility criteria for compensation and other,
procedural changes were adopted, the chances that
property owners would prevail might increase. That
prospect might strengthen the government’s incentive
to resolve claims outside the courts and could boost
the generosity of its settlement offers. Yet the very
improvement in the likelihood of property owners' win-
ning their lawsuits in a trial might encourage some of
them to reject such offers. In the end, the proportion
of cases that were successfully resolved before trial
would depend in part on the predictability of trial out-
comes. At least during the initial years of a new com-
pensation system, uncertainty over trial outcomes
might increase, which could contribute to additional
trials in the short run if not over the long term.

Increasing Agencies’ Analysis
and Reporting Requirements

Federal agencies are in many cases aware of the impli-
cations of regulatory behavior for owners of property,
but those considerations are usually not central in their
decisionmaking. That lack of focus on the potential
for a taking is not surprising. Because very few regu-
latory actions qualify as takings, agencies have had
little need to direct resources or attention toward the
issue. People who advocate changing the current ap-
proach to takings want to require regulatory agencies
to consider more fully how their proposed actions
could affect property rights and values. Toward that
goal, some legislative proposals would build on an
existing requirement that agencies analyze the poten-
tial effect of regulation on the use of private property.

For over a decade, an executive order has been in
place that requires executive branch agencies to pre-
pare "taking implications assessments" of any of their
proposed regulatory actions that are likely to affect
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property rights. The analyses must include an assess-
ment of whether a proposed action might be a taking
of private property, a rough estimate of the compensa-
tion a court might award, and a discussion of alterna-
tive actions that would minimize the government's in-
fringement on property rights. Agencies do not pub-
lish those reports. In addition, the requirement that
agencies prepare such analyses is not enforceable in
the courts.

A number of the property rights proposals would
modify the existing analysis requirement in different
ways. Rather than applying the existing takings juris-
prudence, some versions would require agencies to
evaluate their proposed regulatory actions on the basis
of broader eligibility criteria for compensation. Some
of the bills would also make the agencies' written anal-
yses available to the public and include them in re-
cords of rulemaking. A further change would be to
make the agencies' compliance with the analysis re-
guirement enforceable by the courts.

If those proposals were enacted, regulatory agen-
cies would probably conduct more analyses, more
thoroughly, than they do now. But unless the agencies
could devote a much higher level of resources to the
work, the conclusions of most analyses would proba-
bly remain qualitative. Except for the application of
the most obvious restrictions to a particular property,
it would be infeasible to prepare reliable, quantitative
estimates because of the many uncertainties and lack
of information.

Requiring agencies to publish their takings analy-
ses might have countervailing effects. On the one
hand, it would increase public awareness of the bur-
dens that agencies impose on property owners. On the
other, it might create an incentive for agencies to avoid
reporting "bad news"—a finding that a proposed ac-
tion would have a significant effect on property val-
ues. If agencies devoted considerable effort to avoid-
ing possible criticism, the informational value of the
analysis and reporting process could be compromised.

Using the courts to enforce a takings analysis
requirement could have different effects depending on
the scope of the courts’ review. If the courts applied a
low standard of review or did not assess the reason-
ableness of the analyses, the outcome might be one of

little or no effect. But if the courts evaluated the qual-
ity of the analyses according to a more stringent stan-
dard, regulatory agencies would have an increased
incentive to prepare more thorough reports. A strin-
gent standard of review might have an effect on prop-
erty owners as well: it might encourage them to dis-
pute the adequacy of the reports more frequently than
they otherwise would in the hope of overturning or at
least delaying an agency’s decision. The source of
that concern is the government's experience with a
similar analysis requirement—the preparation of envi-
ronmental impact statements as mandated by the Na-
tional Environmental Policy Act of 1969.

Paying Compensation from
Agency Budgets

In the present system for handling claims of regulatory
takings, most compensation awards are typically paid
from a special account called the Claims and Judg-
ments Fund. No Congressional action is required to
authorize payments from that account, nor do the pay-
ments affect the part of the budget that funds regula-
tory agencies. Critics of that approach to paying com-
pensation argue that federal agencies should face a
stronger financial deterrent to making decisions that
are likely to result in compensation awards. One way
to establish that kind of disincentive, they say, is to
pay compensation directly from the appropriations of
the agency whose action triggers the award.

Whether agencies could limit those activities that
were most likely to lead to compensation would de-
pend on their ability to anticipate such awards (and
thus avoid the actions that were likely to trigger them).
But even if agencies could always anticipate which of
their actions would lead to compensation awards, they
would also require adequate discretion to choose a
different action that still satisfied their regulatory obli-
gations under the law. The extent of their discretion
varies with the language of the laws that they are en-
trusted with enforcing. It is also affected by the will-
ingness of different interest groups to use the courts to
force agencies to regulate in ways consistent with
those groups' goals. For those reasons, it would be
imprudent to assume that federal agencies were always
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free to change their regulations and enforcement prac-
tices to avoid every action that might significantly re-
duce property values.

A requirement for paying regulatory compensa-
tion from an agency's budget could have several con-
sequences. If an agency could not always predict the
effects of the regulatory actions it proposed—or if it
could not avoid certain actions—it might have to di-
vert some portion of its appropriations to pay for the
awards. Those payments in turn might reduce the re-
sources available for meeting the agency's other statu-
tory obligations. Unless the agency's appropriations
were increased to offset the compensation payments it
was expected to make, it might be forced to defer pay-
ing claims or to reduce its other activities.

Requiring agencies to pay compensation from
their budgets would also affect the Congress. Under
such an approach, the appropriations committees
would ultimately be responsible for writing and ap-
proving the funding bills that allocated money to both
ongoing activities and the payment of compensation.
They would also have to respond to an agency's re-
guest for supplemental appropriations to pay unex-
pectedly large compensation awards. Those decisions
would force the Congress to weigh the value of paying
compensation awards against the value of spending for
other programs.

In any year, the Congress could modify the pro-
posed incentive system by changing the language of an
agency's annual appropriations. For example, the
Congress might choose to protect certain programs by
earmarking their funds for specific uses that did not
include the payment of regulatory compensation.
Such changes would affect the agency’s ability to pay
outstanding claims and could dilute the incentives that
proponents of property rights proposals hope to create.
If paying compensation became a problem for an
agency, the appropriations committees might also in-
struct it—again, through language in the appropria-
tion—to change certain practices or policies in the
hope of reducing future awards. Using the appropria-
tion process in that way might in some instances pro-
duce less-than-optimal policymaking. In addition,
such action creates procedural problems for the appro-
priations committees.

If agencies paid compensation from their appro-
priations, the Congress could exercise direct control
over those payments through the annual appropriation
process. That mechanism would allow it to limit the
payments' effects on federal spending. But the Con-
gress would not directly control the number of com-
pensation awards. Rather, controlling factors would
include the statutory eligibility criteria for compensa-
tion, the regulatory activities of federal agencies, and
the willingness of property owners to sue for compen-
sation. The Congress's inability to affect those factors
directly might force it to decide between diverting
scarce resources to pay outstanding compensation or
deferring such payments until additional resources
were available. During such deferrals, however, the
awards would earn compound interest, which could
become a sizable expense.

Estimating the Cost of
Property Rights Proposals

What might happen to the number and size of compen-
sation awards if the Congress enacted a law that was
less restrictive than the constitutional takings jurispru-
dence in determining which property owners qualified
for compensation for infringement of their property
rights? That question reflects what is perhaps the
most contentious issue in the debate over the various
proposals considered by the Congress. Supporters of
the proposals maintain that the number of individual
compensation payments as well as the amount of the
payments would be small (because agencies would
avoid actions that might result in awards). They also
argue that the Congress would retain control over the
level of payments through the annual appropriation
process. Critics counter that agencies would be un-
able to adjust their behavior sufficiently to offset a
large increase in the number and size of awards. Fur-
thermore, such critics argue, the relaxed eligibility cri-
teria would lead to a deluge of spurious claims. The
Congress might then face the unenviable task of
choosing between diverting scarce funds to pay com-
pensation or cutting back regulatory programs, partic-
ularly those that protect the environment.
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The debate over takings legislation in the 104th
Congress included a number of different estimates of
the potential cost of compensating property owners.
The Office of Management and Budget, for example,
estimated that one of the proposals being debated
would increase compensation awards by $illr
over seven years. However, it provided no supporting
analysis for that conclusion, which makes the estimate
difficult to evaluate. In its estimate of the budgetary
effects of another proposal, CBO provided some indi-
cation of costs but was unable to produce any long-
run figures for compensation payments because it
could find no sound basis for making the calculation.
The discussion below explains why such calculations
are so difficult and why they generate such uncertain
results. It also illustrates that uncertainty with several
examples.

Difficulties in Estimating Changes
in Compensation Costs

There are many barriers to a reasonably precise esti-
mate of the change in compensation costs that statu-
tory eligibility criteria could produce. First, to deter-
mine how many property owners would qualify for
compensation under any set of eligibility criteria, one
must have information on the distribution of regula-
tory effects—data regarding the average effect are not
sufficient. For most federal regulatory programs, that
information is unavailable.

Second, in cases in which the information is
available, one must distinguish between those property
owners who could qualify for compensation under the
constitutional takings jurisprudence and those who
would qualify under the proposed statutory eligibility
criteria. That distinction is difficult to draw because
the courts' jurisprudence is somewhat unclear and can-
not be easily reduced to criteria that are comparable
with the statutory criteria in proposals. (The statutory
eligibility criteria are not totally without ambiguity
either, in part because the effect of certain exceptions
that they contain would have to be defined by the
courts during litigation.)

Third, and perhaps most important, the proposed
statutory compensation regime would involve a great

many actors who might respond in varying ways to the
new incentives that the proposals are designed to cre-
ate. Those actors include government regulators,
property owners, the courts, and the Congress. Al-
though reliably predicting the direction of certain re-
sponses is possible, predicting their magnitude is ex-
ceedingly difficult and may verge on the impossible.
The potential increase in compensation awards is a
function of all those actors' reactions, which makes it
difficult to predict the size of any change.

The cost-estimating problems noted here are not
unique to the issue of regulatory takings. Cost esti-
mates are often made on the basis of less-than-ideal
information, and simplifying assumptions are almost
always required when predicting the effect of a new
program before it is put into place. The difference is
one of degree. Without knowing the distribution of
regulatory effects, analysts find it exceedingly difficult
to quantify the relationship between changes in eligi-
bility criteria and the number of property owners who
might qualify for compensation. That uncertainty dra-
matically increases the importance of the assumptions
that the analysis uses. And in the context of property
rights proposals, little agreement exists about what
assumptions are reasonable.

lllustrative Estimates

CBO developed two illustrations of the estimating
problem for the case of federal restrictions on the con-
version of wetlands to other uses. Analysts made no
attempt to capture all of the complexity described
above. Instead, they attempted to use the available
data on the rate of wetlands conversions and the eco-
nomic activities that led to those conversions to impute
plausible estimates of changes in property values that
might be attributable to federal restrictions. Using
two sources of data and assumptions about the effects
of wetlands restrictions, CBO constructed a number of
estimates. The variation among them was extreme—
the largest estimate was over 300 times that of the
smallest. No single point estimate is particularly in-
formative. What is important is the vast range of the
estimates and the tremendous uncertainty surrounding
possible changes in property values attributable to
federal regulation.
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to protect or enhance the well-being of people

and the environment. But regulations may also
impose costs on the private sector by prohibiting cer-
tain activities and changing the way others are con-
ducted. When the benefits and costs of a regulation
are distributed unevenly, a basic question of fairness
arises: When should a part of society bear the cost of
a regulation whose benefits are enjoyed by society as a
whole?

The purpose of many federal regulatory actions is

Federal regulatory programs that limit the use or
development of privately owned land have provoked

in two ways. First, during decisionmaking, the gov-
ernment fails to adequately consider the costs that reg-
ulation imposes on the private sector because it does
not bear those costs. Second, some federal agencies in
their regulatory activities go beyond what the Con-
gress intended when it created the programs.

Yet the government does not enjoy complete dis-
cretion in deciding how to distribute the costs of regu-
lation. In the early part of this century, the Supreme
Court ruled that if a government regulation goes "too
far," it triggers the requirements of the Fifth Amend-
ment to the Constitutioh. When that happens, the

just such a question, and the debate has been a fierce government must compensate the owner for what is

one. Many of the programs arose out of the environ-
mental concerns of the 1970s and subsequent legisla-
tion that focused on such public "goods" as preserving
environmental amenities (such as wetlands) and the
habitat of endangered species, and requiring the resto-
ration of land that has been mined. But some property
owners balk when they feel burdened by the costs of
regulations that are not conspicuously related to public
health and safety. Others question whether the gov-
ernment should be allowed to modify the bundle of
rights associated with owning property and whether
the government is acting fairly if it makes such
changes but does not pay for them.

The debate about property rights is not limited to
arguments about fairness. Some people contend that
the government regulates inefficiently by imposing
restrictions beyond the point at which the additional
benefits of more regulation are at least as great as the
additional costs. Those critics explain such behavior

called a regulatory taking.

What Is a Regulatory Taking?

In defining regulatory takings, a convenient starting
point is to examine a closely related issue: the federal
government's right of eminent domain. The govern-
ment may acquire private property for a public use
without the individual property owner's consent—for
example, to build or expand a road. But the Constitu-
tion requires that the government compensate the
owner of the property. That requirement stems from
the so-called takings clause of the Fifth Amendment,
which states "nor shall private property be taken for
public use, without just compensation." When the

1. SeePennsylvania Coal Co. v. Mahpp60 U.S. 393 (1922).
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government needs private property fguublic use, it
clearly declares its intent, condemns the specific prop-
erty, and then pays the former owner "just compensa-
tion." Typically, the key issue in the government's use
of its power of eminent domain is what constitutes just
compensation—not whether payment is due.

Some of the government's actions do not formally
condemn property through the use of eminent domain;
but by severely restricting the property’'s use, they
leave the owner in much the same position. In certain
circumstances, the courts may declare such actions to
be regulatory takings—because they have the same
effect as eminent domain—and require the government
to compensate the property owner. Thus, owners who
believe that a government's action effectively "takes"
their property can file suit against the United States
for violating the Fifth Amendment and demand com-
pensation. (That process is known as an inverse con-
demnation action.) In their suits, property owners
must prove their assertion of a taking to the satisfac-
tion of a court before they are eligible for compensa-
tion. In other words, the burden of proving that a reg-
ulatory taking has occurred falls on the property
owner.

Some critics of federal regulatory programs
maintain that whenever regulations impose heavy bur-
dens on property owners, especially owners of land,
the government in effect is taking private property in
violation of the Fifth Amendment. In practice, how-
ever, the courts rarely go that far—for two reasons.
First, the courts evaluate a property owner's taking
claim according to a body of case law that is generally
tolerant of actions by the government that serve legiti-
mate public objectives. Second, procedural impedi-
ments and the cost of litigation make it difficult for
property owners to get the courts to hear their suits
and may deter some owners from even filing a taking
claim. The discontent spawned by the current takings
regime has prompted calls for easier access to com-
pensation and deterrents to regulatory actions by gov-
ernment that infringe on property rights and values.
Approaches for achieving those objectives are embod-
ied in a number of legislative proposals that the Con-
gress has considered over the past several years—and
is likely to continue to debate in its upcoming sessions.

On many occasions, the Congressional Budget
Office (CBO) has analyzed proposed legislation, fo-

cusing on how agencies would implement the bills and
the potential consequences of their actions. This study
differs from that model in that it deals to a great extent
with legislative responses to matters of judicial inter-
pretation. The issue of regulatory takings starts with
the takings clause of the Constitution rather than laws
written by the Congress. It is the courts, and espe-
cially the Supreme Court, that have interpreted that
clause and set the criteria for what constitutes a regu-
latory taking. Some understanding of those criteria,
the process of bringing claims, and the resulting deci-
sions is necessary to evaluate legislative proposals for
changing the current system. This study thus presents
some of that necessary background. However, it is not
a legal treatise on the takings clause of the U.S. Con-
stitution.

Another factor in the somewhat different focus of
this report is the prominent role that the courts would
play relative to the legislative proposals for change.
Some of the proposals, by establishing a statutory
compensation program—that is, one enacted in law—
would create a legislatively defined right to compensa-
tion in addition to the right set forth by the Fifth
Amendment. Unlike many laws, which are carried out
by executive branch agencies, the statutory approach
would rely heavily on the federal courts for its inter-
pretation and implementation.

This study evaluates the current system for han-
dling claims alleging that a regulatory action by the
government has taken private property. It discusses
the major types of legislative proposals for changing
that system and also explores the potential effects of
the proposals on federal agencies and the federal bud-
get. Included as well is a discussion of the frequency
and outcome of takings claims against the government.
To offer concrete examples, CBO considered takings
that involve federal regulation of land use and in par-
ticular the regulation of wetlands.

Wetlands Regulation

A wide variety of federal activities affect real property
and have triggered regulatory takings claims against
the government. Those claims primarily involve a
handful of regulatory programs that can limit the way
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property owners use their land. The greater the bur-
den that those limits impose on property owners, the
more likely it is that owners will claim that such re-
strictions violate the takings clause of the Fifth
Amendment. Moreover, that likelihood increases
when new restrictions limit activities that were previ-
ously viewed as socially beneficial (for example, fill-
ing in swamps in order to use the land for some pur-
pose such as agriculture) or an essential aspect of
owning the property.

All of those issues are part of the context of the
government's regulation of wetlands. As the name
implies, wetlands are terrain that is covered by water
or that has waterlogged soil for long periods of the
growing seasoA. Some wetlands, such as swamps
and marshes, are easy to identify; others are less obvi-
ous because they do not appear to be wet for much of
the year. The difficulty in identifying wetlands is only
one of several factors that make their regulation a
lodestone for controversy.

Why Regulate Wetlands?

Only in the past several decades has the importance of
wetlands become widely understood, and as a result, a
variety of government programs that once encouraged
their destruction have been modified or discontinued.
Scientists have found that wetlands play an important
role in maintaining the health of ecosystems. In the
process, they also generate important economic bene-
fits. By storing runoff from heavy rains, wetlands re-
duce flooding; along shorelines, they act as buffers to
reduce erosion. By filtering and storing nutrients, sed-
iment, and pollutants that rain washes from the land,
wetlands protect water quality and reduce treatment
costs as well as provide habitat for fish and wildlife.
A third of the nation's threatened and endangered spe-
cies rely on wetlands for their survival. Moreover,

coastal wetlands act as spawning grounds and nurser-

ies for most U.S. commercial fisheries. In addition,

2. For more detail, see National Research Couetjands Character-
istics and Boundarie@/Nashington, D.C.: National Academy Press,
1995), pp. 3-8; Army Corps of Engineefsmy Corps of Engineers
Wetlands Delineation Manualechnical Report Y-87-1 (Vicksburg,
Miss.: Army Corps of Engineers, 1987); and T.E. Dahktihds
Losses in the United States, 1780's to 198D&partment of the
Interior, Fish and Wildlife Servicd,990), p. 5.

wetlands provide open space, scenic views, and recre-
ational opportunities.

Wetlands thus offer many benefits that can be
classified as public goods—that is, goods accessible to
all whose consumption by one person does not dimin-
ish the amount available to others. In most cases,
however, property owners find it infeasible to capture
and sell those benefits. Consequently, in making deci-
sions about how to use their land, owners may disre-
gard many of the economic benefits that stem from
maintaining the land as wetlands and choose to con-
vert it to other uses. In the process, they may reduce
the overall economic benefits stemming from the use
of the property. That type of situation is an example
of what economists term a market failure, and some
people offer it as a rationale for regulation in general
and specifically as a justification for some government
role in decisions about the use or alteration of
wetlands?

That justification is strengthened in the eyes of
proponents of regulation by the destruction of wet-
lands that has accompanied the nation's growth. Since
colonial times, the lower 48 states have lost more than
half of their wetland$. Today, about 100 iition
acres of wetlands remain in those states, for a share of
about 5 percent of their total surface area. The regu-
latory burden for the states is disproportionate because
wetlands are not distributed uniformly. Just four
states (Florida, Louisiana, Minnesota, and Texas) ac-
count for over a third of all such acreage. Almost
three-quarters of the remaining wetlands are privately
owned. That means that efforts by the government to
stave off their destruction inevitably affect some pri-
vate property owners.

Those decisions are complicated by a lack of information about the
value of particular wetland properties. See Paul F. Scatfatlands
Protection: The Role of Economi@&/ashington, D.C.: Environmen-

tal Law Institute,1990), pp. 17-18 and 45-46.

4. Data sources on wetlands losses are Department of the Inteeor,
Impact of Federal Programs on Wetlandsl. 1,A Report to Con-
gress by the Secretary of the Inter{@ctober 1988), pp. 4-30 and
4-33; and Department of Agriculture, Economic Research Service,
Natural Resources Conservation Sendggjcultural Resources and
Environmental Indicators, 1996-9&gricultural Handbook No. 712
(September 1997), p. 319.
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The Army Corps of Engineers'
Regulatory Program

The regulation of wetlands by the Army Corps of En-
gineers is a prime example of the kind of regulatory
program that can lead property owners to pursue a
taking claim. The basis for the Corps' regulatory ac-
tions is the Federal Water Pollution Control Act
Amendments of 1972 (commorkyown as the Clean
Water Act), which authorize the federal government to
regulate discharges of pollutants into the waters of the
United States. In particular, section 404 of the Clean
Water Act authorizes the Corps of Engineers to regu-
late "discharges" of dredge and fill material such as
soil, which under the act are defined as pollutants.

The Corps' regulatory program has evolved over
time through a series of administrative and judicial
actions. For instance, although the act does not use
the term "wetland," the courts have held that tidal and
nontidal wetlands are part of "the waters of the United
States.® As a result, under the Section 404 program,
the Corps regulates many activities that result in fill
material being deposited on certain wetlands—for ex-
ample, to prepare land for the construction of build-
ings/

The Section 404 program makes the Army Corps
of Engineers an integral part of the government's effort
to preserve the nation's remaining wetlands. If a prop-
erty owner wishes to fill a wetland in order to convert
it to an alternative use—such as urban development
—he or she in many instances will require a permit
from the Corps. The Corps' general objectives in de-
ciding whether to grant a permit are to avoid losses of
wetlands where possible, minimize losses that cannot
be avoided, and sometimes require property owners to

5. 33 U.S.C. 1344, 86 Stat. 884.

6. Those rulings came ifNational Resources Defense Council v.
Calaway 392 F. Supp. 685 (1975); ahbhited States v. Riverside
Bayview Homes, Inc474 U.S. 121 (1985). See also C. Peter
Goplerud, "Water Pollution Law: Milestones from the Past and Antici-
pation of the Future Natural Resources and the Environmemt,

10, no. 2 (Fall 1995).

7.  The Clean Water Act exempts ongoing farming, forestry, and ranching
activities, minor drainage and drain maintenance, and maintenance of
preexisting structures from the Section 404 (iktimg requilement. |f
a wetland is to be dredged or filled to begin such practices, however, a
permit is required.

"mitigate” those losses by creating new wetlands or by
restoring the functions and values of wetlands that
have been degraded.

The regulatory branch of the Corps of Engineers
processes almost 65,000 Section 404 permit applica-
tions each year. It does that work with approximately
1,200 employees and a budget of just over $100 mil-
lion. Because its resources are limited, the Corps uses
a system of "general" and "individual" permits to con-
centrate its resources on applications with the most
significant potential effects on wetlands. The vast ma-
jority of permit applications—in 1996, 55,268 appli-
cations (or 86 percent of all applications)—are for
general permits, which are usually evaluated within a
few weeks$ But when an applicant's proposal in-
volves what could be a significant effect on wetlands
and thus does not fall under one of the general permit-
ting classifications, the property owner must apply for
an individual permit. The Corps requires a great deal
more information for such permits and reviews those
applications much more closely. Consequently, indi-
vidual permits are more difficult and more time-con-
suming to obtain than general permits. In granting an
individual permit, the Corps may also require mitiga-
tion by the property's owner. The cost of mitigation
can vary dramatically from one property to another.

Other Programs and Policies
Involving Wetlands

In addition to the Section 404 permitting program, a
variety of other federal programs affect the use of
wetlands. Those programs, which include the so-
called Swampbuster provisions of theod Security

Act of 1985 and the Wetlands Reserve Program, pro-
vide incentives that are designed to encourage property
owners to preserve or restore wetlands. In addition,
some states have programs—in certain cases, stricter
than the federal efforts—to discourage further wet-
lands conversions. Finally, the Tax Reform Act of

8.  Statement of Michael L. Davis, Deputy Assistant Secretary of the
Army for Civil Works, before the Subcommittee on Water Resources
and Environment of the House Committee on Transportation and In-
frastructure, April 29, 1997.

9.  See Dennis King and Curtis Bohlen, "Estimating the Costs of Restora-
tion," National Wetlands Newslettévlay/June 1994), pp. 3-5 and 8.
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1986 eliminated a number of provisions in the tax
code that indirectly subsidized the conversion of
wetlands to agricultural usés.

The Effects of the Wetlands Programs

The continuing debate over the proper role of govern-
ment and its regulatory functions has generated two
important questions about the effects of the various
wetlands-related programs. First, have the programs
reduced the rate of wetlands losses over time? Sec-
ond, do the programs impose substantial regulatory
burdens on many property owners? Those questions
are clearly tied together—if the number of profitable
opportunities to convert wetlands declines, so should
the rate of wetlands loss.

According to the Department of Agriculture, the
net amount of wetlands conversion (that is, the number
of acres of wetlands converted to other uses after tak-
ing into account wetlands that have been created or
restored) has declined significantly over time (see Fig-
ure 1). Inthe past, flood control and drainage projects
played a part in the conversion of many wetlands to
agricultural uses in certain regions of the country.
Also a factor were the income supports established by
the federal government: by raising the profitability
and reducing the risks of wetlands conversions, such
subsidies hastened their destructiorin recent years,
wetlands conversions have dropped, in part because of
changing economic conditions, declining agricultural
subsidies, and fewer new flood control and drainage
projects?

The decline in the loss of wetlands over the past
decades suggests fewer profitable opportunities to
convert wetlands to other uses. How much of the de-

10. These programs are discussed in Ralph Heimlich and Linda Langner,
Swampbusting: Wetland Conversion and Farm ProgréDepart-

ment of Agriculture, Economic Research Service, Aug@s6), pp.

8-9; and Department of Agriculturégricultural Resources and

Environmental Indicatorsp. 319.

11. Department of the Interiofhe Impact of Federal Programs on

Wetlandspp. 55-73.

12. Department of Agriculturégricultural Resources and Environmen-

tal Indicators,p. 316.

Figure 1.
Average A nnual Net Loss of Wetlands,
1954-1992
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SOURCE: Congressional Budget Office based on T.E. Dahl, R.D.

Young, and M.C. Caldwell, Status and Trends of Wet-
lands in the Coterminous United States: Projected
Trends, 1985 to 1995, Draft Report (Department of the
Interior, Fish and Wildlife Service, 1997); and Depart-
ment of Agriculture, Economic Research Service, Natu-
ral Resources Conservation Service, Agricultural Re-
sources and Environmental Indicators, 1996-97, Agri-
cultural Handbook No. 712 (September 1997).

NOTE: The estimates for 1954 to 1983 were taken from the Fish
and Wildlife Service’'s Status and Trends report. The esti-
mates for 1982 to 1992 were derived from the 1992 Natural
Resources Inventory, a data set collected by the Natural Re-
sources Conservation Service of the Department of Agricul-
ture.

cline in those opportunities is attributable to federal
regulations? In other words, how many property own-
ers have been prevented from profitably converting
their wetlands to other uses, and what is the extent of
their losses? There are no easy answers to those ques-
tions.

One gauge of the regulatory burden that restric-
tive federal regulations place on property owners may
come from examining the permit application decisions
of the Army Corps of Engineers. As noted earlier, the
vast majority of applications to dredge and fill
wetlands involve general permits, and the Corps ac-
cepts over 90 percent of théMmBut applications for
projects that require an individual permit are typically
not as successful. A review of a sample of individual
permit applications for fiscal years 1988 1893

13. Army Corps of Engineers, Regulatory Bran8ection 404 of the
Clean Water Act and Wetlands: Special Statistical Rephirly
1995). More ecent data are provided in the statement of Michael L.
Davis, April 29, 1997.
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found that a majority of them were withdrawn before
the Corps made a decision on thénBecause an ap-
plication is withdrawn does not necessarily mean that
a project does not go forward. However, the large
number of withdrawals suggests that property owners
consider it quite difficult to obtain an individual
permit!®

Yet the outcome of permit applications tells only
part of the story of how federal regulations restrict the
use of wetlands. Also a factor are projects that prop-
erty owners would undertake but for the knowledge
that their chances of obtaining a Section 404 permit
are small. If the Corps' regulatory program is respon-
sible for a significant drop in the rate of development
of wetlands, it may be because a large number of
property owners have entirely abandoned their conver-
sion efforts. The number of those forgone projects is
unknown. A great deal of uncertainty thus exists
about how the Corps' regulatory program actually af-
fects the loss of wetlands and the investment opportu-
nities of property owner$.

Takings Claims Against the
Federal Government

The body of law that the courts apply in judging a tak-
ing claim allows the government considerable latitude
to regulate without causing a taking. Thus, the courts
find that most federal restrictions do not constitute a
taking unless they entirely eliminate the value of the

14. Based on Army Corps of Engineers data and data reported in Vir-
ginia S. Albrecht and Bernard N. Gootléetland Regulation in the
Real World(Washington, D.C.: Beveridge and Diamond, February
1994), p. 23.

15. Arecent estimate of the average evaluation time for individual permits
by the Corps is 104 days (see theestant of Michael L. Davis, April
29, 1997). Albrecht and édde used a different method and found
that the average time between the application and decision dates for a
sample of individual permit applications processed in fiscal year 1992
was 373 days (s&¥etland Regulation in the Real Warfdl 16).

16. Two separate evaluations of the regulatory program reached similar
conclusions: Office of Technology Assessm&étlands: Their Use
and RegulationOTA-O-206 (March 1984), pp. 142-144 and 152;
and General Accounting Officé/etlands: The Corps of Engineers'
Administration of the Section 404 Progra®@AO/RCED-88-110
(July 1988), pp. 20-22 and 33-34.

Figure 2.
Takings Cases in the U.S. Court of Federal
Claims at the End of the Fiscal Year, 1992-1997
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SOURCE: Congressional Budget Office based on data from the
Clerk of the U.S. Court of Federal Claims.

NOTE: In some years, the number of cases pending does not add

up to the number of cases filed and disposed because some

cases involve multiple claims or claimants and may result in

multiple judgments.

a. "Disposed" cases are cases that are removed from the docket
because they are dismissed by the court, withdrawn by the claim-
ant, settled out of court, adjudicated, or transferred to another
court.

regulated property or some fundamental right of own-
ership. Still, that conclusion is a qualified one. Over
the past five years, the courts have awarded property
owners several hundred million dollars in compensa-
tion, notwithstanding the fact that successful regula-
tory takings claims are the exception rather than the
rule.

The exact number of regulatory takings claims
now pending against the federal government is difficult
to determine because of the way data on cases are col-
lected. At the end of fiscal year 1997, the Justice De-
partment's Environment and Natural Resources Divi-
sion reported that it was defending the United States in
178 takings casesnvolving real property, which
should account for most of the claims stemming from
federal environmental and land-use regulatidns.
Most takings cases require more than a year to litigate.

17. Department of Justice, Environment and Natural Resources Division,
Policy Legislation and Special Litigation Section, "The Regulatory
Takings Docket of the Justice Department's Environment and Natural
Resources Division, End of Fiscal Year 1997" (mimeo, October
1997).
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Consequently, the 178 cases should reflect claims
from several years of regulatory action.

A second source of data on the volume of regula-
tory takings claims is the U.S. Court of Federal
Claims, which hears most of the cases in which a
property owner is seeking monetary compensation
from the federal government. The number of claims
pending in the Federal Claims Court rose throughout
most of the 1990s; however, there were never more
than 300 cases open at the end of the fiscal year dur-
ing the 1992-1997 period (see Figure 2). The largest
number of new takings claims filed in any year in that
period was 101, in 1995.

Grouping the takings cases on the Justice De-
partment's docket by the regulatory activity that gener-
ated the claims shows that fully a quarter of the pend-
ing cases at the end of 1997 stemmed from the Army
Corps of Engineers' Section 404 wetlands permitting
program (see Table 1. Only two cases on the
docket concerned restrictions imposed under the En-
dangered Species Act. That small number of claims
might suggest that the law does not greatly affect the
use of private land. Alternatively, it might reflect the
degree of difficulty involved in filing a taking claim
related to that acf.

The relative scarcity of takings claims overall
may hinge in part on what property owners see as their
prospects for winning their suit. Takings claims
against the federal government rarely succeed. Data
collected on the total caseload of the U.S. Court of
Federal Claims during the 1992-1997 period reveal
that the court dismissed more than 60 percent of such
claims, or 224 cases (see Table 2). Another 21 per-
cent (76 claims) were withdrawn by the property
owner. The outcome of less than 8 percent of claims
(28 cases) was a judgment against the United States.
About 9 percent (33 cases) were settled; most of those
claims involved a payment by the government.

18. Regulations regarding wetlands are the most significant cause of
takings claims. Nevertheless, the number of such claims is minuscule
when compared with the volume of permit applications that have been
approved in recent years. See the statement of Michael L. Davis, April
29, 1997.

19. Barton H. Thompson Jr., "The Endangered Species Act: A Case Study
in Takings and IncentivesStanford Law Reviewol. 49, no. 2 (Jan-

uary 1997), pp. 305-380.

Despite the small number of successful takings
claims, the Court of Federal Claims has awarded a
substantial amount of compensation (see Table 3).
From 1992 to 1997, 364 cases were either disposed of
by the court or withdrawn by the property owner.
Only about 15 percent of the cases handled by the
court resulted in an award or settlement, but the total
amount of compensation involved was alm$360
million. Ten decisions accounted for three-quarters of
that amount. The single largest, for $200ion, was
a settlement related to mining restrictions imposed un-

Table 1.
Selected Takings Claims Pending Against

the United States, by Regulatory Prog ram
or Type of Regulation, 1997
Regulatory Program/ Number of
Type of Regulation Cases
Section 404 Wetlands Permitting Program 46
Cases Involving Denial of Access to Land® 34
Superfund® 22
QOil, Gas, and Mineral Interests® 15
Breach of Contract Involving Real Property 12
Surface Mining Regulations 5
Taking of Reversionary Interests in Rights-

of-Way Under the Rails-to-Trails Act 4
Endangered Species Act 2
Land-Use Restrictions Imposed Near

Military Air Bases 2
Other® 36

Total 178

SOURCE: Congressional Budget Office based on the regulatory

takings docket of the Justice Department’s Policy Legis-
lation and Special Litigation Section of the Environment
and Natural Resources Division for October 1997.

NOTE: The table includes only cases handled by the Environment
and Natural Resources Division. Other divisions of the Jus-
tice Department also deal with takings claims.

a. Anexample of such a case would be a situation in which the gov-
ernment disputed the validity of a property owner’s mineral inter-
est on federal land.

b. The placement of monitoring wells on private property is an exam-
ple of a taking case under Superfund.

c. Includes claims arising from the Outer Continental Shelf Lands
Act.

d. For example, protections for wild horses and wildlife, land-use
restrictions imposed near military installations (other than air
bases), and actions related to the gorge of the Columbia River
basin.




8 REGULATORY TAKINGS AND PROPOSALS FOR CHANGE

December 1998

der the Surface Mining Reclamation Control Act of
1977 (see Box 1).

An award of compensation does not necessarily
mean that the federal government has actually paid
money to the property owner. The government ap-
peals some of the judgments against it, and those ap-
peals sometimes lead to a reversal of the decision by a
higher court. In instances in which the government

Table 2.
Outcome of Takings Claims in the U.S. Court
of Federal Claims, Fiscal Years 1992-1997

Number Percentage of

Outcome of Claims  All Claims
Dismissed 224 61.5
Withdrawn by the Claimant 76 20.9
Settled® 33 9.1
Ruled to Be a Taking 28 7.7
Transferred to Another Court® _ 3 0.8

Total 364 100.0

SOURCE: Congressional Budget Office based on data from the
Clerk of the U.S. Court of Federal Claims.

a. Astipulated settlement between the claimant and the government.

b. For example, the Court of International Trade or a U.S. district
court.

does pay the award, a substantial amount of time may

elapse between the award date and the payment date
because of appeals. That delay can mean sizable in-
terest payments to successful claimants.

A diverse set of agencies account for the regula-
tory actions that prompt takings claims. Many of the
claims that the Court of Federal Claims handled be-
tween 1992 and 199mvolved the Army Corps of En-
gineers, the Department of the Interior, or the Environ-
mental Protection Agency (see Table 3); the most
likely triggering circumstances for those cases were,
respectively, section 404 of the Clean Water Act (the
wetlands permitting program); restrictions on the de-
velopment of oil, gas, and mineral interests on federal
lands; and activities related to Superfund. Those
cases also represent a majority of the judgments
against the federal government. But other government
agencies as well, including the armed forces, the Trea-
sury Department, and the Justice Department, have
been the object of a surprising number of claims.
(Box 2 provides examples of the diversity of takings
claims.)

To a large extent, the distribution of recent regu-
latory takings claims against specific government
agencies results from the expectations that property
owners have of prevailing in claims against them.
Those expectations in turn arise from the courts' inter-
pretation of the takings clause of the Fifth Amendment
and the previous success of claimants for compensa-
tion.
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Table 3.
Takings Claims Handled by the U.S. Court of Fed eral Claims, by Department or Agency,
Fiscal Years 1992-1997

Judgments®

Total Claims Percentage of  Total Amount Awarded®

Department/Agency Disposed? Number® All Claims (Thousands of dollars)
Agriculture 25 4 16 203
Air Force 8 1 13 425
Army 72 16 22 12,984
Energy 6 1 17 187
Environmental Protection Agency 21 5 24 9,630
Interior 51 12 24 322,678
Justice 33 1 3 6
Navy 14 5 36 512
Treasury 25 2 8 340
Other Departments and Agencies® 42 4 10 1,176
Other' _67 2 3 850
Total 364 53 15 348,989

SOURCE: Congressional Budget Office based on data from the Clerk of the U.S. Court of Federal Claims.

a. In addition to claims that resulted in a compensation award by the court, this category includes claims that were withdrawn by the claimant,
dismissed by the court, or settled.

b. Includes settlements by the parties.
c. Does not include 15 awards of expenses totaling $1.2 million.

d. An award of compensation does not necessarily mean that compensation was paid. Some cases may be pending on appeal; others may have
been overturned on appeal.

e. This category comprises the Departments of Commerce, Defense, Health and Human Services, Housing and Urban Development, Labor, State,
Transportation, and Veterans Affairs, as well as the National Aeronautics and Space Administration, Drug Enforcement Administration, Federal
Communications Commission, General Services Administration, Interstate Commerce Commission, Marine Corps, Small Business Administration,
and Postal Service.

f.  Government units that are not included in other categories. This group may cover specific divisions of agencies listed elsewhere; some examples
are the Fish and Wildlife Service, Animal and Plant Health Inspection Service, and Coast Guard.
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Box 1.

A $200 Million Taking—The Claim of Whitney Benefits, Inc.

At $200 million, the settlement in the Whitney Bene-
fits case is the most expensive takings payment that
the government has made to dat@he claim in-
volved the application of the Surface Mining Control
and Reclamation Act 01977 (SMCRA) to a coal
lease owned by Whitney Benefits, Inc. The coal was
located beneath an alluvial valley floor in the Powder
River basin of Wyoming; SMCRA prohibits surface
mining in such areas to protect agricultural resources.
After unsuccessfully attempting to exchange the lease
for certain federally owned resources, the lease’s
owner filed a taking claim in the U.S. Court of Fed-
eral Claims.

A series of trials and appeals led to a settlement
that awarded the coal leaseholder $60lion plus
interest from the date of the taking (1977—the date of
passage of SMCRA). The court held that SMCRA
eliminated the value of the lease, upsetting the
owner’s reasonable, investment-backed expectations
about the property, and that the substantial public in-
terest at stake did not outweigh the interest of the pri-
vate owner. In addition, the court found that the tak-
ing occurred with the enactment of SMCRA rather

1. Whitney Benefits, Inc. v. United Stat@86 F.2d 1169 (Fed. Cir.,
1991),cert. denied502 U.S. 952 (1991).

than with its enforcement. The basis of that finding
was a grandfather clause that was omitted from th
final law but that appeared in an earlier version of th
legislation. The clause excluded several propertie$
including the Whitney tract, from regulation and, ac
cording to the court, demonstrated that the Congre{
knew that SMCRA would adversely affect the mining
rights associated with the Whitney Benefits property
Because the Congress willingly chose to let that haf
pen, the court deemed the Whitney Benefits claim tp
be a taking and awarded compensation as of the d3
of SMCRA'’s enactment.

D

A1

S

Most of the payment in the Whitney Benefits
settlement—$140 million of the $200 million
awarded—is interest because of the substantial delqy
between the date of the actual taking (1977) and the
settlement date (1995). One reason for the delay was
the difficulty of determining the value of the taken
property. Valuing the lease required considering such
issues as future coal prices, extraction costs, labgr
costs, demand for various grades of coal, transport
tion costs, capital costs, the amount of extractable
coal, environmental cleanup costs, and the appropr
ate discount rate, to name only a few. Experts rg
tained by each side in the dispute contested the valu
arrived at for those factors, which extended the litigat
tion of the claim and delayed the award.

1=
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Box 2.

The Diversity of Government Actions That Have Led to Successful Takings Claims

The following are examples of successful takings
cases decided against the federal government:

Noise from Military Aircraft —Branning v. United
States 654 F.2d 88 (Ct. Cl., 1981). The court held
that noise from low-flying Marine Corps aircraft
caused a taking, despite the fact that the aircraft were
above the500-foot aerial easement typically granted
to landowners.

Forfeiture of a House to the United States-
Shelden v. United Stateg F.3d 1022 (Fed. Cir.,
1993). The owner of a second mortgage on property
forfeited to the United States (because of the bor-
rower’s criminal conviction on racketeering charges)
prevailed in a taking claim against the federal govern-
ment for "destruction" of its mortgage.

Installation of Groundwater Monitoring Wells —
Hendler v. United State952 F.2d 1364 (Fed. Cir.,
1991); 36 Fed. Cl. 574 (1996). The circuit court
found that the installation of wells by the Environ-
mental Protection Agency to monitor a plume of con-
taminated groundwater was a taking by physical occu-
pation. On remand, the U.S. Court of Federal Claims
awarded no compensation, holding that the benefits of
the wells to the landowner outweighed any damages
from the occupation.

Denial of an Oil and Gas Drilling Permit—Bass
Enterprises Production Co. v. United States, Rev'd.
133 F.3d 893 (Fed. Cir., 1988). The owner of a fed-
eral lease was denied a permit to drill for oil and gas
by the Bureau of Land Management pending a deter-
mination by the Environmental Protection Agency of
whether drilling would be consistent with the Waste
Isolation Pilot Plant Land Withdrawal Act of 1992.
The U.S. Court of Federal Claims held that the denial
was a permanent taking. The Court of Appeals re-
viewed the case and remanded it for trial on the issue
of temporary taking.

Statutory Cancellation of Coal Exploration Per-
mits—NRG Co. v. United State4 Cl. Ct. 51
(1991). In accordance with the Act of October 9,

1980 (the Cancellation Act), the Bureau of Indian
Affairs canceled permits authorizing mineral prospec
tors to explore for coal on Indian lands. The cour
held that the cancellation was a taking.

A Poultry Quarantine—Yancey v. United States
915 F.2d 1534 (Fed. Cir., 1990). A quarantine thaf
the U.S. Department of Agriculture imposed on unin;
fected turkeys to control the spread of avian influenz
was held to be a taking.

R

A Statute Limiting the Division of Indian Land—
Babbitt v. Youpee519 U.S. 234 (1997). The Su-
preme Court, affirming the decision of the lower
court, found the federal statute that treated the divi
sion of Indian land ownership to be a taking. Thd
statute, section 207 of the Indian Land Consolidatiof
Act, attempted to prevent the fractionalization of In-
dian land. Under the law, the owner of an aIIotmen[L
was precluded from bequeathing his or her property
multiple heirs if the resulting parcels did not meet
certain acreage and income standards.

Use of a Patented Mining Process-Dow Chemical

Co. v. United States32 Fed. Cl. 11 (1994). The
court held that the use of a patented process for injed
ing slurry into mine voids without securing a licensg
from the patent holder constituted a taking of the
license.

—
1

Making a Company Responsible for an Under-
funded Health Plan—Eastern Enterprises v. Apfel
118 S. Ct. 2131 (1998). Claimants challenged reacl-
back provisions in the Coal Industry Retiree Health
Benefit Act of 1992 that made them responsible fo
underfunded miner retiree health plans and sought
injunctive and declaratory relief. The District Court
granted a summary judgment for the government,
ruling against the claimant, and the First Circuit]
Court affirmed the decision. The Supreme Court ret
versed the decision, sending the case back to the
lower court to be decided consistent with the finding
that the act constituted a taking. Enforcement of th
act was suspended as applied to Eastern Enterprisg

n







Chapter Two

Regulatory Takings: The Status Quo

takings claims as an unattractive mechanism

for obtaining relief from government regula-
tions. As noted earlier, most takings claims fail unless
the effect of a regulation is to eliminate all or nearly
all of the value of the regulated property or unless the
claim triggers one of the courts' several specific crite-
ria for a taking. As a result, successful takings claims
against the federal government are infrequent, espe-
cially given the considerable number of federal regula-
tory actions each year. In addition to the small proba-
bility of winning compensation, the process of filing
claims and getting them heard by the courts may deter
some property owners because it is often complicated,
expensive, and time-consuming. Those drawbacks
may explain why relatively few takings claims are
filed each year. They are also part of the rationale for
the various property rights proposals introduced in
recent sessions of Congress.

n t present, many property owners see regulatory

How the Courts Evaluate
Regulatory Takings Claims

When the courts evaluate regulatory takings claims
under the Fifth Amendment, they apply the legal rea-
soning, or jurisprudence, developed by the Supreme
Court in previous decisions and interpretations of the
Constitution: The first decision by the Supreme

1. This section is based on a readof cases and on the follovgn
sources: Richard C. Ausness, gkatory Takings and Wetland Pro-
tection in the Post-Lucas Eraénd and Water Reviewol. 30, no. 2

Court that a land-use regulation violated the Fifth
Amendment's takings clause occurred in 192

that decisionPennsylvania Coal Co. v. Mahpthe
Supreme Court held that a Pennsylvania state law for-
bidding mining that might cause subsidence was a reg-
ulatory taking® (In subsidence caused by mining op-
erations, the ground sinks, damaging structures on the
surface.) Writing for the Court in the case, Justice
Oliver Wendell Holmes captured an essential aspect of
the controversy over regulatory takings. On the one
hand, as he wrote, "[t]he general rule at least is, that
while property may be regulated to a certain extent, if
regulation goes too far, it will be recognized as a tak-
ing." On the other hand,"[g]lovernment could hardly
go on if to some extent values incident to property
could not be diminished without paying for every such

(1995), pp. 349-414; Daniel Mandelket,and Use Law3rd ed.
(Charlottesville, Va.: The Michie Cquary, 1993); Robert Meltz,
When the United States Takes Property: Legal Princi3&S Re-
port for Corgress LTR 91-339A (Cagiessional Research Service,
March 22, 1991); Andrea L. Peterson, "The TgkirClause: In
Search of Undeying Princples," California Law Reviewvol. 77
(December1989), pp. 1301-1363; and Richard J. Roddgveind
Christgpher J. DuerksorRResponding to the Takings Challenge: A
Guide for Officialsand PlannersPlanniy Advisory Service Rport
No. 416 (Chicgo: American PlannigAssociation,1989).

2. Pennsylvania Coal Co. v. Maho?60 U.S. 393 (1922). The issues
in this case are cqutex because of the naturepbperty rights in the
state of Peniydvania. For a more detailed account of the facts under-
lying the case, see William A. Fisch&egulatory Takings: Law,
Economics, and Ritics (Cambridje, Mass.: Harvard Univergit
Press, 1995pp. 13-47.

3. Pennsylvania Coal Co. v. Maho®60 U.S. 393 (1922). Undgirhig
the decision was the fact thaggole with surface ghts who were af-
fected ly the law had baoght their property with the eyress knowl-
edge that coal copanies (which owned the subsurfaaghts) were
not liable for damge resultig from subsidence.
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change in the general laW.'Since that decision, most
of the debate over regulatory takings has focused on
what constitutes going "too far."

Decisions by the Supreme Court provide guide-
lines for how courts today should determine whether
government actions constitute takings of private prop-
erty. According to that body of law, some government
actions are clearly takings and others are clearly not.
But some actions fall between those two extremes,
occupying a murky middle ground that exists, to some

extent, because the Supreme Court has never devel-

oped a specific test or formula for what constitutes a
taking. As the Court noted in tiRennsylvania Coal
Companydecision, "this Court, quite simply, has been
unable to develop any 'set formula' for determining
when ‘justice and fairness' require that economic inju-
ries caused by public action be compensated by the
government, rather than remain disproportionately
concentrated on a few persons." The Court went on to
observe that "whether a particular restriction will be
rendered invalid by the government's failure to pay for
any losses proximately caused by it depends largely
'upon the particular circumstances [in that] case."

If it is unclear whether a government's action is a
regulatory taking, the courts usually weigh a variety of
factors, balancing them on a case-by-case Basis.
Those factors include:

0 The character of the government's action;

0 The extent to which the action interferes with
reasonable, investment-backed expectations; and

>

Ibid., p. 413.

5. Penn Central Transp. Co. v. New York Cit¢38 U.S. 104, 123
(1978), citations oitted. The Court is quoting from its decisions in
Armstrong v. United State864 U.S. 40, 49 (1960), andhited
States v. Central Eureka Mining C857 U.S. 155, 168 (1952).

6. The factors are developed in cases su¢teas Central Transp. Co.
v. New York City 438 U.S. 104 (1978)Xaiser Aetna v. United
States444 U.S. 164 (1979Agins v. City of Tiburop447 U.S. 255
(1980);Loretto v. Teleprompter Manhattan CATV Cor58 U.S.
419 (1982)Hodel v. Irving 481 U.S. 704 (1987)eystone Bitumi-
nous Coal Ass'n. v. De Benedict80 U.S. 470 (1987ollan v.
California Coastal Commissigr483 U.S. 825 (1987).ucas v.
South Carolina Coastal Councib05 U.S. 1003 (1992]olan v.
City of Tigard 512 U.S. 374 (1994); arighbbitt v. Yupee 117 S.
Ct. 727 (1997).

0 The action's economic impact.

The Character of the Government's
Regulatory Action

In considering this factor, the courts weigh the nature
and extent of the impact of the regulatory action. If
the government has interfered with certain fundamen-
tal property rights, a court may find that action to be a
regulatory taking. Among those rights is the owner's
right to exclude other people from the property.
Hence, the courts almost always find that a permanent
physical occupation is a taking of private property.
(A few examples are the installation of groundwater
monitoring wells, a requirement to wire apartment
buildings for cable television, and river management
that leads to regular flooding of private propefty.)

Another fundamental property right whose re-
striction may trigger the finding of a taking is the right
to pass property to one's heirs. In 1987Hadel v.
Irving, the Supreme Court held that a federal statute
requiring certain small interests in Indian land to re-
vert to the tribe rather than to heirs violated the
takings clause because it interfered with that funda-
mental property right.

When a court investigates the character of a reg-
ulatory action, it also explores the action's purpose
and rationale. If an action does not "substantially ad-
vance legitimate state [that is, government] interests,"
the court is more likely to find a takifigThe court is
far less likely to do so if the purpose of the action is to
protect public health and safety or to prevent the cre-
ation of a nuisance or the "noxious" use of a piece of
property'® Of course, courts differ on the activities

7. Loretto v. Teleprompter Manhattan CATV Cqrg58 U.S. 419
(1982);United States v. Cres843 U.S. 316 (1917Kaiser Aetna v.
United States444 U.S. 164 (1979); artdendler v. United States
19 CI. Ct. 27 (1989).

8. 481 U.S.704 (1987).
9.  Agins v. City of Tiburopd47 U.S. 255, 260 (1980).

10. Keystone Bitummious Coal Ass’n. v. De Benedi¢ct#80 U.S. 470
(1987). An example of a nuisance would be the industrial use of a
piece of property in a way that would have a detrimental effect on the
well-being of the surrounding community. The legal doctrine of nui-
sance in the context of takings is discussed in Chapter 3.
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that they consider to be advancing legitimate public
purposes.

Courts also examine the connection between the
regulatory action that a property owner is challenging
and the rationale for the regulatory authority. If the
action is not closely related to the harm that the gov-
ernment is allegedly trying to control, the courts may
find the action to be a taking. For instance, if the gov-
ernment simply demands an easement across private
property in order to allow access to a public beach,
that action is probably a taking. But if the government
tells a property owner that he or she must grant an
easement across the property as a condition for a
building permit that the owner has applied for, the
government's easement demand is probably not a tak-
ing. However, the easement in that instance must be
furthering the governmental interests that would other-
wise justify the denial of the permit.

The situation would be different if the easement
demanded by the government as a condition for issuing
the building permit did not substantially advance the
public purpose underlying the permitting program,
which gives the government the authority to deny
building permits. In those circumstances, the demand
might constitute a taking—just as it would have if the
government had simply demanded the easethent.
(This example gives some indication of the complex
issues that the courts must deal with in judging the
merits of claims of regulatory takings.)

The law applying to regulatory takings is implic-
itly concerned with balancing potentially dispropor-
tionate harms and benefits. However, one area of the
law in which that concern is explicit is the use of so-
called exactions and dedications by state and local
governments. Under those mechanisms, governments
demand certain preconditions, payments, and land set-
asides before they will allow particular uses of prop-
erty. In that area of property law, the Supreme Court
has held that if the severity of the conditions that must
be met to secure a permit is disproportionate to the
harm being prevented, the conditions may constitute a
taking® For example, it may be reasonable for a lo-

11. SeeNollan v. California Coastal Commissipa83 U.S.825, 836

(1987).

12. Dolan v. City of Tigard512 U.S. 374 (1994).

cal government to refuse to issue a permit to build a
store unless the owner provides enough parking spaces
for prospective customers, so that overall public park-
ing near the store remains adequate. But it might be
unreasonable—and thus a taking—to make the permit
conditional on the owner's providing a large, multi-
story parking garage whose capacity would vastly ex-
ceed the possible parking needs of the customers of the
store.

Interference of the Action with
Reasonable, Investment-Backed
Expectations

In considering this factor, the courts determine

whether and to what extent a government's regulatory
action may conflict with property owners' reasonable

expectations about what they can do with their prop-
erty—as reflected in part by the investment they have
made in it?> The more evidence there is that the prop-

erty owner should have or could have reasonably ex-
pected the government's action, the greater the likeli-
hood that the courts will not consider the regulation to

be a taking. The latter is especially true if the owner's
investment in the property indicated such an expecta-
tion.™*

Consider, for example, a person who bought
property composed of wetlands in the mid-1960s and
one who bought such property in 1998. In the mid-
1960s, there were few or no restrictions on filling
wetlands, and the buyer would have paid a price that
reflected the property's relatively unrestricted develop-
ment opportunities. In contrast, the person who
bought wetlands in 1998 would have paid a price re-
flecting the likelihood that federal regulation might
thwart (or at least limit) development. In terms of a
taking claim, the courts would probably find that the
mid-1960s buyer had a reasonable, investment-backed
expectation of being able to develop the property and
that government regulations preventing that develop-
ment could well be considered a taking. The 1998

13. Penn Central Transp. Co. v. New York C&88 U.S. 104 (1978).

14. See Lynda J. Oswald, "Cornering the Quark: Investment-Backed Ex-
pectations and Economically Viable Uses in Takings Analyslash-
ington Law Revieywol. 70, no. 91 (1995).
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buyer, however, would probably lack a reasonable,
investment-backed expectation; in that instance, the
court might well decide that regulations precluding

development were not a taking.

The Economic Impact of the
Government's Action

To assess economic impact, the courts ask what pro-
portion of the total value of the property was elimi-
nated by the government's regulatory action. Extreme
reductions in value may—or may not—incline a court
to judge the action to be a takitigNo court has ever
articulated a specific reduction-in-value threshold—
except for an action that almost totally eliminates the
property's value, which is likely to be a taking barring
certain exceptions. Even in cases that involve appar-
ently severe reductions in value, sometimes exceeding
80 percent, the courts have not always found that a
taking occurred, typically because they weigh other
factors more heavil}f

Measuring a reduction in value requires a deci-
sion about what property to include in the calculation.
Should it be the entire property and all the rights asso-
ciated with it? Or should the analysis be limited to
that part of the property or to particular property
rights that the regulation directly affects? The Su-
preme Court has stated that the calculation should be
made on the basis of the "parcel as a whole" and not
on the basis of the affected portidn.In practice,
what constitutes the property "as a whole" is not al-
ways obvious (see Chapter 3). In most situations,
reduction-in-value calculations based on the entire
property will be proportionately smaller than calcula-
tions based only on the affected portion.

At times, the courts evaluate the economic im-
pact of a regulatory restriction by examining the re-

15. Pennsylvania Coal Co. v. Mahp260 U.S. 393 (1922).

16. See William S. Walter, "Appraisal Methods and Regulatory Takings:
New Directions for Appraisers, Judges, and Economiagsgraisal
Journal (July 1995), Figure 2, p. 338, for a summary of diminutions

in values for regulatory takings cases for the 1915-1994 period.

17. Penn Central Transp. Co. v. New York Ci#488 U.S. 104, 132

(1978).

maining permissible uses of the property. If a govern-
ment's regulatory action leaves a property with no
"economically viable use," a court is likely to consider
that action a taking, subject to certain exceptions such
as the protection of health and human safety or the
prevention of a nuisanc@. For example, iLucas v.
South Carolina Coastal Councithe Supreme Court
found that a building setback requirement that largely
prohibited the development of a property was a taking
because it left the owner with no economically viable
use for the land. However, since few regulatory ac-
tions eliminate all economic uses of a property, tak-
ings cases are rarely decided solely on the issue of a
reduction in the property's value.

How a court will decide a particular taking claim
is often difficult to predict. At different times, in dif-
ferent settings, and on the basis of the unique set of
facts in a specific case, the courts have described, con-
sidered, and weighted the factors that make up the
takings jurisprudence in varying ways. And lower
courts, such as the federal district courts and the U.S.
Court of Federal Claims, sometimes confront unique
situations in which the Supreme Court's precedents
provide little guidance.

Jurisdiction: Where and When
Are Takings Claims Filed?

Before a court actually hears and judges the merits of
a taking claim based on a government's regulatory ac-
tion, certain timing and jurisdictional issues may arise.
The property owner must decide on the appropriate
court in which to file his or her suit. Another consid-
eration is when to bring the claim. The legal doctrines
of ripeness, abstention, and exhaustion of remedies
apply to all lawsuits filed in a court, but their role in
the area of regulatory takings is especially prominent.
In the eyes of property owners, those doctrines estab-
lish an onerous barrier to their ability to get a court to
decide the merits of their claim.

18. Agins v. City of Tiburopd47 U.S. 255 (1980); arlducas v. South
Carolina Coastal Council505 U.S. 1003 (1992).
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The Ripeness Doctrine

No matter which court is involved, a claim must meet
the standards established for "ripeness.” Ripeness is a
generally applicable legal doctrine that ensures that a
court will hear no case "before its time." In other
words, a case will be heard only when the court has
before it the details of a concrete, factual situation that
will permit it to engage in an intelligent, reasoned bal-
ancing of the rights of an individual and the interests
of the government.

In the context of a regulatory taking claim, the
Supreme Court has held that a claim is not "ripe" for
adjudication "until the government entity charged with
implementing the regulations has reached a final deci-
sion regarding the application of the regulations to the
property at issue’® Thus, the ripeness requirement
means that courts typically will not consider a regula-
tory taking claim until an agency has madéal de-
cision on a specific piece of property and the owner
has felt the concrete effects of that decision. Courts
can then determine the exact nature of the restrictions
being imposed and their specific effects on the prop-
erty in question. In the words of the Supreme Court in
1986, "it follows from the nature of a regulatory tak-
ing claim that an essential prerequisite to its assertion
is a final and authoritative determination of the type
and intensity of development legally permitted on the
subject property. A court cannot determine whether a
regulation has gone 'too far' unless it knows how far
the regulation goes™"

In rare instances, a court may agree to hear a
taking claim (that is, it may find the claim ripe for ad-
judication) before a law or regulation has been applied
to any specific piece of property. In such cases, prop-
erty owners assert that the very language of the law or
regulation is a taking and its application to a particu-
lar property is irrelevant. Those cases are sometimes
called "facial challenges,"” because they challenge a
law on its face. Facial challenges meet the ripeness
standard because the language of the statute alone
makes them ripe in the eyes of the court. Such claims

19. Williamson ®unty Regional Planning Commission v. Hiton
Bank 473 U.S. 172 (1985).

20. MacDonald, Sommer & Frates v. Yolo Coyrty7 U.S. 340 (1986).

are very hard to win, however, because of the great
difficulty of convincing a court that a law or regula-
tion is so inflexible and its effects always so severe
that the particular circumstances of the property
owner are irrelevant to the court's conclusions.

Ripeness, Exhaustion of Remedies,
and Abstention for Claims Involving
State or Local Governments

Nearly all state constitutions contain provisions simi-
lar to the takings clause of the Fifth Amendment. For
that reason, property owners who allege that an action
by a state or local government has taken their property
can file a taking claim either in a state court, based on
the state constitution, or in a federal court, based on
the U.S. Constitution. The relations between federal
and state courts are governed in part by self-imposed
guidelines that the courts have established to minimize
conflict and to ensure that claims are not brought to
federal courts if they can be resolved at the state level.
Thus, federal courts may require property owners who
are making claims as a result of state or local govern-
ment regulations to exhaust all existing judicial and
administrative approaches for obtaining compensation
at the state level before they consider such claims ripe
for a hearing in federal court.

Under the abstention doctrine, the federal courts
may abstain from exercising jurisdiction over a taking
claim. Abstention typically occurs if the interpretation
of an issue of state law relevant to the claim is unclear
and that interpretation, once made, might eliminate the
need to decide the federal constitutional issue. Federal
courts do not invoke abstention to avoid considering a
claim in instances in which the state law is "settled"
(that is, the interpretation is clear) or in cases in which
the state's action is unconstitutional regardless of how
the state court interprets the law. Abstention post-
pones federal jurisdiction; it does not preclude it indef-
initely.

Jurisdiction of the Federal Courts

The Tucker Act of 1887 lays out the jurisdictions of
the various federal courts that affect claims related to
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takings* The act gives the U.S. Court of Federal
Claims jurisdiction over most large money claims
against the United States. Thus, a property owner
who wishes to obtain just compensation of more than
$10,000 from the federgbvernment for a regulatory
taking must file the lawsuit in the U.S. Court of Fed-
eral Claims. Claims involving less th&h0,000 may

be filed either in the Court of Federal Claims or in fed-
eral district courts.

Whether the U.S. Court of Federal Claims will
consider the merits of a taking claim may hinge on
whether the property owner is challenging the validity
of the federal action in the district court. In the district
court, the claimant may try to overturn the agency's
action, arguing that the action was "arbitrary, capri-
cious, an abuse of discretion, or otherwise not in ac-
cordance with law?* But pursuing that claim in the
district court is likely to postpone and may in the end
preclude the Court of Federal Claims' consideration of
a taking claim seeking compensation—because the
court will not award compensation for a permanent
taking on the basis of an unlawful federal action.

Typically, state courts hear and decide takings
claims that stem from restrictions imposed by state
and local governments, but property owners may also
bring those claims in federal district courts as a so-
called Section 1983 action under the Civil Rights Act
of 1871 However, in many instances, before a
property owner may pursue a taking claim in federal
court against a state or local government (whether or
not the claim is based on section 1983), he or she must
exhaust approaches for obtaining compensation at the
state level.

The various doctrines that govern how the courts
deal with regulatory takings claims in many cases
translate into a lengthy legal process that is potentially

21. 28 U.S.C. 1491, 24 Stat. 505 (1887).

22. The quotation is from the Administrative Procedures Act of 1946,
5 U.S.C. 706(2), whichoverns the judicial review of agencies' deci-

sions.
23. See Robert MeltzProperty Rights" Bills Take a Process Approach:
H.R. 992 and H.R. 153€RS Report for Congress 877A (Con-
gressional Research Service, June 24, 1308)

24. 42 U.S.C.1983.

fraught with difficulties for property owners. Criti-
cisms of the current approach abound, and calls for
changing the whole system have come in a steady
stream before the Congress.

Criticisms of the Status Quo

As noted earlier, regulatory takings claims against the
federal government are infrequently brought and rarely
successful. Some people interpret those statistics to
show that the government seldom violates the takings
clause. But to advocates of property rights proposals,
those facts suggest that the current legal system is un-
fair and contrary to the spirit of the Constitution's pre-
scripts. Proponents of changing the system criticize
the current approach to takings on several fronts.
They argue that it is often difficult to get a court to
hear a claim on its merits and that when claims are
heard, they rarely succeed. Nevertheless, it is difficult
to predict how any one claim will be decided. Further-
more, they contend that the current system provides
inadequate incentives and procedures for regulators to
avoid actions that might constitute a taking.

Successful Takings Claims Are Few
and Difficult to Achieve

The scarcity of successful takings claims may be at-
tributable in large part to two factors. First, getting a
court to hear a taking claim can be difficult. Second,
courts evaluate claims according to a body of case law
that is generally tolerant of actions by government that
address legitimate public objectives. With that foun-
dation for their decisions, courts rarely find that a reg-
ulatory taking has occurred.

Many Cases Are Dismissed Without a Decision on
Their Merits. As the earlier discussion on ripeness
noted, courts may refuse to judge the merits of a claim
unless it is ripe for adjudication. Reaching that stage
is not always easy. Most regulatory agencies do not
define generally permissible levels of property use;
usually, they decide whether a specific use of the land
is permissible and whether to grant that permission—
in some cases, by approving or denying an application
for a permit. If the agency rejects the first proposed
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use of the land, the property owner may modify the
proposal and reapply for the permit. Thus, multiple
applications may be necessary to determine precisely
what property uses the agency will allwAnd if the
agency has an administrative process for appealing
regulatory decisions, the courts may require property
owners to go through that process before they are will-
ing to hear the cagé.

For a property owner, reaching such a stage of
finality and specificity is often time-consuming and
costly. Those factors, together with the delays and
expense that in many instances are associated with
litigation, may deter people with modest means or
modest claims from pursuing legal remedies. Indeed,
for many property owners, takings litigation is more
likely to worsen their situation than to improve it.
Owners who win a claim receive compensation, in-
cluding an amount that covers some legal expenses.
But owners who lose bear their costs of litigation,
which can be substantial.

Criticism of the courts' application of the ripe-
ness doctrine and of the requirement for exhausting
other remedies stems primarily from takings claims
involving land-use restrictions of local governmefits.
The burden that the ripeness doctrine imposes on
takings claims based on federal regulations is less ob-
vious because the Court of Federal Claims is usually
willing to consider claims after only a single permit
has been denied. Even so, some people argue that get-
ting into court is still costly and time-consuming be-
cause getting through the permitting process even once
can be burdensome, particularly for permits related to
the Endangered Species Att.

25. See Meltz,Property Rights" Billspp. 14-15.

26. Examples of these kinds of procedural requirements appear in several
Supreme Court decisions made during the 198@#s v. City of
Tiburon, 447 U.S. 255 (19808an Diego Gas and Electric v. City

of San Diegp450 U.S. 621 (1981); andilliamson @unty Re-
gional Planning Commission v. Héton Bank 473 U.S. 172

(1985). Each of the casewolved a local zoning restriction.

27. Roddewig and DuerksdResponding to the Takings Challenges.

28. Barton H. Thompson Jr., "The Endangered Species Act: A Case Study
in Takings and IncentivesStanford Law Revigwol. 49, no. 2 (Jan-

uary 1997), pp. 305-380.

Gauging the extent of the barriers that property
owners face when they try to get a taking claim heard
can be difficult—whether the claim is being made at
the federal or the state or local level. Information con-
cerning the number, nature, and outcome of takings
claims at the state level is quite limited. Information
concerning the number, nature, and outcome of tak-
ings claims at the federal level is scarce as well, but
some observers suggest that the federal courts often
dismiss cases on the basis of a lack of ripeness, the
abstention doctrine, or a failure to exhaust administra-
tive or state remedies.

Federal Compensation Awards Are Infrequent

For the most part, a regulatory taking claim is an un-
likely source of compensation for the perceived ad-
verse effects of federal regulation. Once a court hears
a claim, it usually decides the suit in favor of the gov-
ernment. Large reductions in the property's value not-
withstanding, courts typically reject takings claims out
of deference to the public interest behind the govern-
ment's action or for other reasons.

Regulatory Takings Can Be Difficult
to Predict

The outcome of any particular regulatory taking claim
can be hard to predict. One reason for that uncer-
tainty is that the courts' inquiries depend heavily on
the facts of each case, and all of the relevant facts may
not be known until a court is ready to hear the case.
That point may be reached many years after the use of
a property was first restricted by a government's regu-
latory action. Once the necessary information is avail-
able, the court must weigh the facts in the light of the
factors that the Supreme Court has offered in guid-
ance. A frequent criticism of the current approach is

29. See, for example, Brian Blaesser, "Closing the Federal Courthouse
Door on Property Owners: The Ripeness and Abstention Doctrines in
Section 1983 Land Use Casddgfstra Property Law Journabol. 2
(1988), p. 73-163; and Gregory Overstreet, "The Ripeness Doctrine of
the Taking Clause: A Survey of Decisions Showing How Far Federal
Courts Will Go to Avoid Adjudicating Land Use Caseltirnal of
Land Use and Environmental Lavol. 10, no. 1 (Fall 1994), pp. 91-
126.
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that it is difficult to predict which factors the court
will emphasize and how they will be appli&d.

Agencies Regulate Excessively
Because They Have Inadequate
Incentives to Avoid Takings

One way to limit regulatory takings is for agencies to
avoid the actions that may cause them. Some critics
of the current approach to takings argue that when
agencies are making regulatory decisions, they fail to
adequately weigh the consequences of their proposed
actions for property rights. For that reason, say those
opponents, agencies' decisions in many instances un-
necessarily infringe on those rights.

Critics of the status quo suggest two reasons for
such infringements: lack of forethought and lack of
incentive. They argue that agencies should be required
to better analyze the implications of proposed regula-
tory decisions to determine how those decisions might
affect property rights and to identify other options that
might lessen the burden on property owners. More-
over, the critics point out that agencies lack a financial
incentive to avoid actions that result in takings be-
cause usually they do not pay the compensation
awards that their regulatory actions sometimes gener-
ate.

30. See, for example, Peterson, "The Takings Clausel'3@4; and
Meltz, When the United States Takes Propegytyl0.

Proposals for Charge

The criticisms discussed above have led the Congress
to consider several proposals concerning property
rights during recent sessions. Abstracting from the
precise language of particular bills, this study analyzes
the most frequently proposed methods of achieving the
two central objectives of such proposals: increasing
access to compensation and discouraging government
agencies from pursuing actions that might infringe on
property rights and values. The chapters that follow
cover the general categories of objectives below:

o Establish a statutory compensation program—
that is, one enacted by the Congress—that uses
broader eligibility criteria than the courts now
employ to decide takings claims based on the
Fifth Amendment.

o  Streamline the requirements that property owners
must satisfy to have the merits of their claims
decided by a federal court.

0 Increase the requirements for analysis and re-
porting that federal agencies must satisfy before
they may pursue actions that could affect prop-
erty rights or values.

o0 Pay the compensation awarded under the statu-
tory eligibility programs from the budget of the
federal agency whose action triggered the award.



Chapter Three

Increasing Access to Compensation

that have come before the Congress attempt to

deal with concerns about fairness and the distri-
bution of regulatory costs. Courts that hear regulatory
takings claims currently confront those same issues.
As the Supreme Court noted Ammstrong v. United
Statesn 1960:

The various legislative property rights proposals

The Fifth Amendment's guarantee that pri-
vate property shall not be taken for a public
use without just compensation was de-
signed to bar government from forcing
some people alone to bear public burdens
which, in all fairness and justice, should be
borne by the public as a whdle.

Yet despite the courts' stated focus on fairness,
some people maintain that the current judicial "rem-
edy" for a taking is unfair and offers inadequate pro-
tection from what they consider to be burdensome reg-
ulatory actions by government. They point out that
the courts rarely find such actions to be takings, even
when the actions eliminate much of a property's value.
As a remedy, some people propose that the Congress
adopt a statutory requirement for compensation—that
is, one provided by statute rather than under the Con-
stitution. A statutory requirement would make it eas-
ier, relative to the current judicial remedy, for property
owners to qualify for compensation.

This chapter examines proposals that set out
statutory compensation regimes, their goals, and how

1. 364 U.S. 40 (1960).

they might work in practice. In particular, it focuses
on reduction-in-value thresholds for eligibility for
compensation, both in terms of how to compute the
reductions in value and the fairness of such a strategy.
It also explores the nuisance exception and the expan-
sion of rights eligible for compensation.

Adopting a Reduction-in-
Value Threshold Criterion

Property values play an important role in the debate
over regulatory takings. Both the takings jurispru-
dence of the courts and many of the proposals that
advocate modifying the way property owners are com-
pensated consider changes in property values to be an
indicator of the severity of a regulation, a major factor
in eligibility for compensation, and a logical measure
of the compensation that might have to be paid. How-
ever, property values play a more pivotal role under
the proposals than they do within the courts' takings
analysis.

Many of the property rights proposals include a
reduction-in-value criterion, or threshold, for deter-
mining whether a property owner would be eligible for
compensation following a regulatory action. Under
that criterion, actions that reduced a property's fair
market value by more than a set percentage would
trigger a statutory obligation to compensate the owner
provided no exceptions applied. (Box 3 defines fair
market value.) Thresholds in the proposals range
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from 10 percent to 50 percent of the property's initial
value. Implicit in the choice of a percentage are sev-
eral policy considerations (see Box 4).

Box 3.
What Is the "Fair Market Value"
of a Property?

TheUniform Standards of Professional Appraisal
Practicedefines "fair market value" as follows:

The most probable price which a prop-
erty should bring in a competitive and
open market under all conditions requi-
site to a fair sale, the buyer and seller
each acting prudently and knowledge-
ably, and assuming the price is not af-
fected by undue stimulus. Implicit in
this definition is the consummation of a
sale as of a specified date and the pass-
ing of title from seller to buyer under
conditions whereby:

1. Buyer and seller are typically moti-
vated;

2. Both parties are well informed and
well advised, and acting in what
they consider their best interests;

3. A reasonable time is allowed for
exposure in the open market;

4. Payment is made in terms of cash in
United States dollars or in terms of
financial arrangements comparable
thereto; and

5. The price represents the normal
consideration for the property sold
unaffected by special or creative
financing or sales concessions
granted by anyone associated with
the sale.

1. Dennis S. Tosh and William B. Raybutniform Stan-
dards of Professional Appraisal Practice: Applying the
Standards 4th ed. (Chicago: Real Estate Education Co.,
1996), p. 117.

Most proposals call for comparing the value of
the property just before the government restriction was
imposed with the value just afterward. The extent of
the reduction in value that ensued would be measured
in percentage terms—that is, the proportion of the ini-
tial value of the property that the regulatory action
eliminated. The calculation would be:

Value before the action - Value after the action
Value before the action

Under the proposals, owners who qualified for com-
pensation would receive the estimated reduction in the
value of their property as an award. In addition, the
government would reimburse those owners for their
legal expenses and pay compound interest on the
award from the date of the taking.

In the current system, courts sometimes consider
the effect that a regulatory action has on property val-
ues when they decide a taking claim. However, they
have never articulated an explicit reduction-in-value
threshold—other than the total elimination of the prop-
erty's value—that would signal that a taking might
have occurred.

Scholars have tried to develop an implicit thresh-
old from the courts' various takings decisions. How-
ever, they have been unable to move much beyond
crude inferences because the courts rarely compute
actual reductions in valde. One review of takings
cases suggested that federal courts were unlikely to
find a taking if the percentage reduction in value that
they calculated was less than 80 peréeXet even if
the courts determine that a percentage reduction ex-
ceeds 80 percent, they do not always find that a taking
has occurred. Other factors that they deem more sig-

2. The Supreme Court's decisionLincas v. South Carolina Coastal
Councilmakes it clear that the complete elimination of property value
is a per se taking unless exceptions apply.

3. Richard J. Roddewig and Christopher J. DuerkResponding to the
Takings Challenge: A Guide for Officiadsd Planners Planning
Advisory Service Report No. 416 (Chicago: American Planning
Association,1989), p. 2.

4. William S. Walter, "Appraisal Methods and Regulatory Takings: New
Directions for Appraisers, Judges, and Economi&fsptaisal Journal
(July 1995), p. 338.
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Box 4.

Choosing a Reduction-in-Value Threshold

In many property rights proposals, a precise reduc-
tion-in-value threshold is perhaps the most important
feature of the eligibility criteria for compensation for
regulatory infringement. In other words, federal reg-
ulatory actions that caused a reduction in the value of
an owner's property that in percentage terms was
smaller than the threshold typically would not qualify
the owner for compensation. Actions that caused re-
ductions in value that exceeded the threshold would
trigger the compensation requirement (provided no
exceptions applied). The various bills that propose to
legislate reduction-in-value thresholds for regulatory
compensation span a fairly wide range—they call for
thresholds from as low as 10 percent to as high as 50
percent of a property’s initial value.

The reduction-in-value threshold is one way to
define what constitutes an unfair regulatory burden—
that is, one that the government ought to bear and
that it would bear if any of the legislative proposals
containing such a provision was adopted. A very low
threshold implies that the government should have
only a very limited right to impose regulatory burdens
on property owners. A higher reduction-in-value
threshold, together with certain exceptions to eligibil-
ity for compensation that would apply regardless of
the size of the property owner’s loss, suggests that the
government enjoys a broader right to impose regula-
tory burdens.

The choice of a reduction-in-value threshold
may also depend on the ability to measure changes in
property values caused by government regulation and

on society’s preferences regarding possible mistakd
in those measurements. The more precise such eq
mates are, the more certain the courts can be that
given property owner truly qualifies for compensation|
under the proposed eligibility criteria. With impre-
cise estimates, some property owners who are eligib
will be denied compensation, and some property owr]
ers whose losses are, in fact, below the threshold wi
receive comperagion. On the one hand, if it is more

important that property owners not be denied com}

pensation when they are actually eligible, thd
reduction-in-value threshold should be set fairly low.
On the other hand, if it is more important that prop
erty owners not be compensated when they are tru
ineligible, then the reduction-in-value threshold
should be set higher. A further consideration regard
ing imprecise estimates of property value changg

caused by regulatory actions is that a highef

reduction-in-value threshold gives the government th
benefit of the doubt about whether or not it owes com|
pensation.

Some observers argue that the choice of
reduction-in-value threshold is irrelevant. They con
tend that if losses were measured only on the basis
the portion of a property that was directly affected by
a regulation, as many property rights proposals woul
do, property owners could calculate a reduction in
value of any size simply by choosing the "appropri-
ate" affected portion. The validity of that argument
depends on how the courts decide which portion d
the property is, indeed, affected by the regulatory aq
tion in question.

(2]

D

nificant, such as the rationale prompting the govern-
ment's action, can preclude such a finding.

In addition to the level of the reduction-in-value

threshold, the proposals evoke other questions whose
answers would directly affect property owners' eligi-
bility for compensation.

5.

Ibid., pp. 337-338.

What Is the Relevant Property
Whose Value Is Reduced by
the Regulatory Action?

There are several ways to calculate the percentage re-
duction in the value of a property that a government's
regulatory action has caused. Most property rights

bills would use only that part of the property that

was

directly affected by the government's restriction. Such

an approach is a departure from the method th

at the

courts apply, which usually evaluates reductions in
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value on the basis of the entire property. The absolute
reduction in the value of the property is generally the
same under either approach; however, the percentage
reduction in value can be very different if a restriction
directly affects only a portion of the whole. The per-
centage reduction in value might be quite small when
calculated on the basis of the entire parcel. But if it
was calculated only on the basis of the affected por-
tion, the loss might be nearly total—that is, the gov-
ernment's regulatory action would have rendered the
affected portion of the property worthless.

The stringency of the proposals’ eligibility crite-
ria for statutory compensation may depend on how
reductions in value are determined. Consider the fol-
lowing example. A person buys 10 acres of property,
expecting to build a subdivision. After purchasing the
land, the owner discovers that an endangered species
inhabits the trees on one acre of the property. The
government will not permit construction on that acre
of land, so the owner may develop only the nine re-
maining acres. Assuming that the property can be
developed, the land is worth $1,000 an acre; if it can-
not be developed, it is worth only $200 an acre.

The discovery of the endangered species on the
one acre of land has reduced the value of that acre by
$800. Evaluated on the basis of the parcel as a whole,
the percentage reduction in value is $800 divided by
$10000, or 8 percent of the initial value of the entire
property. Evaluated on the basis of the affected por-
tion, the percentage reduction in value is $800 divided
by $1,000, or 80 percent. Thus, even without other
changes in the criteria for compensating property own-
ers, use of the affected-portion method of calculating
reductions in a property's value could increase the
number of regulatory effects that would qualify for
compensation, relative to the current standard.

Giving property owners enough latitude to spec-
ify the portion of their property that the government's
action had affected would mean that any given abso-
lute reduction in the property's value could be trans-
lated into a percentage reduction large enough to qual-
ify those owners for compensatidbnFor example, a

6. Statement of Carol M. Rose, Professor, Yale Law School, in U.S.
Senate,The Right to Own Propertyhearings before the Senate
Committee on the Judiciary, S. Hrg. 104-535 (April 6, 1995), p. 91.

property owner might allege that a government restric-
tion had eliminated a portion of his or her property in
the form of a particular property right—and therefore
eliminated the entire value of that right. Andreus v.
Allard, which involved a federal ban on the sale of
eagle parts, the Supreme Court held that denial of one
property right—that of selling the feathers—was not a
taking if other "sticks in the bundle" remained (that is,

if other rights of ownership related to the eagle, such
as the right to pass property to one's heirs, were in-
tact).” Under the constitutional takings jurisprudence,
a taking may occur if a regulation interferes with cer-
tain essential rights (including the rights to exclude
others and to dispose of one's propéettBut if fun-
damental rights are not at issue, the courts have been
reluctant to evaluate claims of takings that are based
solelyon a regulation's effect on a particular right.

Evaluating property owners' losses from a regu-
latory action on the basis of the reduction in value of
the entire parcel of land brings its own set of prob-
lems. In the first place, it would permit large absolute
reductions in the property's value to go uncompen-
sated—because the reduction-in-value threshold might
not be triggered. And it is not always clear how the
parcel as a whole should be defined. For example,
when a large property was sold or developed in stages,
would the relevant parcel be the entire original prop-
erty, or would it simply be the latest part of the prop-
erty that was being sold for development? The out-
comes of regulatory takings cases involving wetlands
have been decided by different answers to that ques-
tion.*°

7. 444 U.S.51 (1979).

8.  Casesin which interference with those rights contributed to a finding of
a taking includ&Kaiser Aetna v. United State®}4 U.S. 164 (1979);
Hodel v. Irving,481 U.S. 704 (1987);oretto v. Teleprompter
Manhattan CATV Corp458 U.S. 419 (1982); afhbbitt v. Ybupee
117 S. Ct. 727 (1997).

Penn Central Transp. Co. v. New York C#®8 U.S. 104 (1978);
Keystone Biturmous Coal Ass'n. v. De Benedict#80 U.S. 470
(1987); andAndreus v. Allard444 U.S. 51 (1979).

See, for examplépveladies Harbor, Inc. v. United Stat@4 Cl. Ct.
153 (1989).
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What Is the Relevant Change in
the Value of the Property?

Although computing changes in property values seems
a relatively straightforward exercise, it is actually
more complex than it might at first appear. The prop-
erty rights proposals call for comparing prices before
and after a government's regulatory action. In prac-
tice, the relevant change in the property's value is
probably the difference between its value without the
government's restriction and its value with that restric-
tion. (In other words, estimating the reduction in
value requires examining the property's worth when
the restriction definitely does not apply and when it
does.) The two calculations—the one that the propos-
als specify and the one that is now carried out—would
not always lead to the same result. One reason for any
differences is that the value of the property just before
the final regulatory decision may reflect uncertainty
about the nature or likelihood of the restrictions that
the government might impose in the future.

The distinction between the two approaches to
computing property values can be illustrated graphi-
cally (see Figure 3). For simplicity's sake, the pattern
of price changes that the figure depicts assumes no
changes in the other factors that might affect property
values over time. Most of the proposals would proba-
bly measure the economic impact of a regulatory ac-
tion by comparing the value of the property when a
restriction did not apply with the value when the re-
striction did apply; that difference in value is repre-
sented by the arrow marked "D" in Figure 3.

The highest value shown in the figure represents
the situation before the law instituting the regulatory
action is enacted—when there is no expectation of reg-
ulation. Once the law is considered and passed, how-
ever, the value of the property declines (arrow A); the
drop reflects the increased chance that the property's
use may be restricted. Note that the value of the prop-
erty does not fall to the lowest point because of the
remaining uncertainty about how the regulation will be
applied. In other words, at that point (that is, when
the law is enacted), the value of the property is dis-
counted to reflect esk of regulation, not theertainty
of regulation.

Once the agency writes the rules and regulations
necessary to implement the law, the price of the regu-
lated property may change again. If the rules and reg-
ulations were more restrictive than was generally ex-
pected when the law was enacted, the value of the reg-
ulated property might fall again (arrow B). If the
rules and regulations were less restrictive than ex-
pected, the value of the regulated property might rise.
If the owner of the property applied for a permit to use
the land in a particular way and the agency denied the
permit (on the basis of the rules and regulations it im-
plemented as a result of the law), the value of the
property would be likely to fall to reflect the certainty
that it would be regulated (arrow C). In contrast, if
the permit was approved and the law had no effect on
the use of the property, the property’s value would rise
to the level it had reached before the enactment of the
law.

What Is the Relevant Government
Action?

The evolution of a regulatory program from its initial
authorization by the Congress to the final imposition
of restrictions on particular properties can induce mul-
tiple changes in property values over time (see Fig-
ure 3). If property values are being affected at several
points in time, what is the appropriate event for deter-
mining whether the property owner is eligible for com-
pensation?

Under the present takings regime, a claim for
compensation usually arises at some point after an
agency begins to apply restrictions directly to specific
properties. That statement covers restrictions that are
applied to properties on a case-by-case basis—for ex-
ample, instances in which agencies deny applications
for permits authorizing certain uses of particular
pieces of land. For a very small number of restric-
tions, the takings claims might occur after the general
regulations became final (because the full effect of the
regulation on property values would be complete at
that time).

Under the property rights proposals, the appro-
priate event for determining compensation is less clear,
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for two reasons. First, the proposals define regulatory initial stages of the regulatory process. Although the
actions more broadly than the courts typically define  property rights bills are not specific as to timing, filing
them. Second, some proposals would relax the ripe- might well be allowed after the announcement of a
ness requirements that currently discourage property new regulatory program but before regulations were
owners from filing takings claims until there is clear  applied to particular properties. Claims of that sort
evidence of what activities the agency will permit on  are very rare in the present system and typically fail.
the particular property under the regulation. Indeed,

the provisions of some property rights proposals Allowing compensation claims to be filed at an
would allow compensation claims to be filed in the earlier stage than is now possible has both advantages

Figure 3.
Changes in the Value of a Property Caused by a Regulatory Prog ram (Over time)

Price in Dollars

Before a law Alaw is Regulations spell out The property owner
is enacted enacted a permitting process is denied a permit

for reviewing projects
on individual properties

SOURCE: Congressional Budget Office.

NOTE: The figure assumes that the regulatory program is the only influence on prices. "A" is the change in the price of the property that reflects the
shift in expectations about its uses at the time a law authorizing a regulatory program is enacted. "B" is the change in the property’s price that
reflects the shift in expectations when new regulations establish a permitting system for converting the property to different uses. "C" is the
change in the property’s price that reflects the shift in expectations when a permit to alter the property is denied by the regulatory agency. "D"
is the difference between the value of the property if a permit is granted and the value if a permit is denied.
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and disadvantages. On the one hand, it might permit
property owners to recover compensation for any ini-
tial losses in the value of their property caused by the
realization that a heretofore unregulated activity might
soon be regulated. On the other hand, such losses
would be speculative and might be difficult to prove.
Under the constitutional takings jurisprudence, claims
that are filed too early are usually dismissed as prema-
ture or simply fail because at that point the property
owner cannot satisfy the requisite burden of proof.

Like the news of the enactment of a law restrict-
ing land use, the enactment of a proposal for a statu-
tory compensation system is information that will af-
fect the value of property. If compensation for the
effects of a government's regulatory actions was easily
available, the sales prices of property would probably
not decline by much, if at all, in response to new regu-
lations. Because regulation-induced reductions in the
value of a property would be recoverable, such prop-
erty need not be sold at a discount—presuming that
the probability of obtaining compensation was very
high and the cost of pursuing it very low. Indeed, the
availability of compensation would probably increase
the value of many properties that formerly sold at a
discount because they were subject to federal regula-
tion.

Computing Reductions in
Property Value Under
the Proposals

Proposals that adopt a reduction-in-value criterion to
determine a property owner's eligibility for compensa-
tion require that the value of a property be estimated
twice—once, assuming that the regulatory action at
issue does apply, and again, assuming that it does not.
The difference in those estimates is the regulation-
induced reduction in value.

The proposals assume to some extent that devel-
oping the estimates is practical, cost-effective, and
relatively without controversy. That assumption is not
on its face unreasonable; in many markets, the prices
of goods and services are readily observable. But in
the real estate market, prices are not readily observ-

able and are typically estimated by real estate apprais-
ers. Prices are particularly difficult to observe in the
market for undeveloped land, in which properties are
quite varied and sell infrequently. As a result, com-
plex appraisals may be necessary to estimate the value
of undeveloped land. Before any appraisal can be
conducted, however, the likely uses of the property
must be determined because those uses will profoundly
affect the property's value.

Determining the Likely Uses
of the Property

Estimating a regulation-induced reduction in a prop-

erty's value requires determining how the property

would be used in a context in which the regulation was
not applied and one in which it was. In the case of
some properties, their uses in either context would be
obvious and relatively indisputable; in others, uses in
one or both of the contexts might be highly uncertain

and subject to controversy. In both instances, the
courts would be the final arbiter of decisions concern-

ing which potential uses would be reasonable.

Several considerations are involved in determin-
ing the use of a property in the absence of an agency's
regulatory action. A reasonable starting point is to
assume that the property would have been used for the
purpose suggested by the owner, perhaps as described
in a permit application that the agency denied. First,
however, it must be verified that such a use would be
physically and economically feasible and would com-
ply with all other laws and regulations—federal, state,
and local—that might apply to the property. (State
and local regulations, rather than federal restrictions,
are often the binding constraint on the way a piece of
property may be used.)

However, the property use suggested in a permit
application may not represent the use that would have
occurred had the regulation not applied—a possibility
that might result in undercompensation. The property
owner may have submitted a modest proposal to the
government in the hope of increasing the chances that
it would be approved. If, instead, the proposal was
rejected, it might be appropriate, in trying to value the
loss that had occurred, to consider a plan that was
more ambitious than the one proposed, because with-
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out the regulatory program the owner's proposal might
have been larger in scale.

Determining how the property would be used
assuming that the government restriction was applied
is, in many cases, more difficult. Suppose that the
owner proposed to convert the property to a new use
and the government refused to issue a permit to allow
that use. The most convenient assumption to make is
that because of the government's restriction, the prop-
erty would continue in its current state. But that as-
sumption might not be reasonable. The government's
rejection of one specific use does not mean that it
would reject all proposed changes in the use of the
property. An agency might well allow a less intensive
development project. The problem for the owner—
and for those attempting to estimate the reduction in
the property's value as a result of the restriction—
would be to identify the project that the government
would permit!* Under the present takings jurispru-
dence, the courts may dismiss a claim for compensa-
tion as not ripe for a decision if they cannot identify
the permissible uses of the property. Under a statu-
tory compensation system such as those proposed in
the various property rights bills, the requirements of
ripeness might be relaxed. (However, a court could
still reject a claim for lack of evidence— because it
would not have the information necessary to gauge the
reduction in value. Alternatively, the court might con-
jecture about uses of the land that the government
would be likely to permit.)

The discussion above deals with regulatory ac-
tions that prevent owners from converting properties
to new uses. Another type of restriction might force
property owners to change the current use of their
property. For example, possible future restrictions on
non-point-source pollution, such as agricultural run-
off, might prove so costly to implement that the cur-
rent use of the property would no longer be profitable
and the owner would have to convert it to another
use—one that was less profitable. To measure the
resulting reduction in value, the property owner would
first have to demonstrate that the restriction was so

11. The uncertainty inherentin attempting to determine the permissible uses
of a property is demonstrated in the risk-shielding approach that some
developers use in their purchases of undeveloped land. In many
instances, they make the purchase of a piece of property contingent on
the approval of all necessary government permits for the desired
development.

onerous that continuing the current use of the property
would be uneconomical and then identify the most

profitable alternative use of the property that was per-
missible.

Estimating Changes in Property Values

Once the uses of a property (both with and without the
restriction) had been established, the next task in esti-
mating the reduction in value would be to estimate the
value of the property under each of those potential use
scenarios. That task would most likely fall to real es-
tate appraisers. Real estate appraisal is a mix of sci-
ence and arf Appraisers use a variety of techniques
that provide an objective framework to estimate the
market value of a piece of propettyTwo commonly
used methods of valuing undeveloped land—the "sci-
ence" of such work—are the comparable-sales and
income capitalization approaches. The comparable-
sales approach uses information from recent sales of
properties that are similar to the one being valued.
The appraiser identifies several such properties that
have recently been sold and adjusts their prices for any
relevant differences with the property being valued.
Those sales prices are then used to estimate the value
of the property in question.

The comparable-sales approach is most reliable
when properties are physically similar, are located
near each other, and sell frequently in markets with
many well-informed buyers and sellers. If those con-
ditions hold, as they do for many residential proper-
ties, the appraiser does not have to make many adjust-
ments to the observed prices to infer another property's
current value. If market conditions depart from the
ideal, however, the sale prices of other properties con-
vey less information about and are less reliable predic-
tors of the current market value of the property in
guestion. In that case, the appraiser must make more
adjustments, and there is greater uncertainty about the
estimated value of the property.

12. This section is based in part on Steven P. Smalley, "Appraisal: Science
or Art?" Appraisal Journal(April 1995), pp. 165-171; and House
Committee on Government Operatiofkge Barnard Report: Impact

of Appraisal Problems on Real Estate Lending, Mortgage Insurance,

and Investment in the Secondary MaykétRpt. 99-891 (1986).

See James D. EatdReal Estate Valuation in LitigatiofChicago:
Appraisal Institute1995).
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As noted earlier, the kinds of property involved
in compensation claims against the federal government
are often ones whose value is difficult to estimate. In
many instances, federal takings claims involve unde-
veloped land. The market for such land generally has
few participants, properties with diverse attributes,
and less frequent sales than the markets for developed
land. In situations in which the data necessary to use
the comparable-sales approach are poor or unavail-
able, appraisers may turn to the income capitalization
approach to valuing property.

The income capitalization approach assumes that
the fair market value of a property equals the dis-
counted value of the income that the property could
produce. The appraiser estimates the expected future
stream of income from the property and then discounts
it to reflect the time value of money (including the
risks associated with that flow). The technique re-
quires a reliable estimate of future income and a dis-
count rate that is appropriate for the risk of the devel-
opment being contemplated.

To identify the expected stream of income that a
property could generate, the appraiser must first deter-
mine the property's "highest and best use"—that is, a
use of the property that is physically, financially, and
legally possible and that generates the greatest income
after adjusting for the time value of money. For situa-
tions involving compensation claims, the highest and
best use of an undeveloped property usually involves
some form of development.

Estimating the future stream of income from a
property requires a large number of assumptions. For
vacant land, the appraiser must estimate the cost and
time required to construct improvements and the level
and timing of the income that they might generate.
That estimated stream of income is then converted to a
present value by using a discount rate selected by the
appraiser. Because an appropriate discount rate is not
always obvious and the present value of a future in-
come stream is sensitive to whatever assumption is
made about that rate, an appraiser's choice of discount
rate can be controversial.

Those kinds of subjective decisions represent the
"art" of appraisal, and they necessarily multiply when

information is limited. With extensive information,
different appraisers are likely to arrive at similar esti-
mates of the value of a property. But when good data
are scarce, more subjective determinations are neces-
sary.

The characteristics of the market for undeveloped
land limit the precision of appraisals based on the
comparable-sales or income capitalization techniques.
As market conditions depart from the ideal, the rela-
tionship between the sales prices of other properties
and the fair market value of the property in question
becomes more tenuous. The appraiser must then make
more adjustments to address differences in time, loca-
tion, and physical characteristics. With the income
capitalization approach, a wide range of plausible as-
sumptions is available, which would affect the ex-
pected stream of income and the appropriate discount
rate to apply. In such circumstances, two appraisers
using different but nevertheless plausible assumptions
about future income or discount rates could arrive at
quite different estimates of a property's value.

The Effect of Uncertainty About
Estimates of Property Value Losses

The precision of estimated changes in property values
is a major consideration in assessing the practicality of
the various property rights proposals that have circu-

lated in recent years—as noted earlier, it is more of an
issue than in the current system. Today, changes in
the value of properties are only one of several factors
that the courts consider in deciding a taking claim, and

estimates of those changes are rarely generated.
Courts seldom find that a given regulatory action is a

taking. As a result, it is usually unnecessary for them

to quantify the losses that the property owner experi-

ences for the purpose of determining just compensa-
tion.

In contrast, many property rights proposals
would make the estimated reduction in the value of a
property the primary criterion for determining whether
a property owner would be eligible for compensation.
Several of the proposals feature relatively low
reduction-in-value thresholds. If the proposals were
enacted, more claims would be likely to result in com-
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Box 5.

In this case, Florida Rock Industries applied for a
Section 404 penit under the Clean Water Act that
would allow it to mine limestone in an area desig-
nated as wetlands. The Army Corps of Engineers
denied the application, and the company filed a tak-
ing claim in the U.S. Court of Federal Claims. The
question of whether the denial of the permit was a
taking hinged largely on the value of the property and
whether the denial totally eliminated it. Disputes
over the various estimates of the property’s value have
resulted in three separate trials and two reversals on
appeal in over a decade of litigatibnChief Judge
Loren Smith of the U.S. Court of Federal Claims
summarized the problem in 1990:

In many cases, the economic impact of a
regulation is measured by comparing the
fair market value of the property before
the government action with the fair mar-
ket value of the property after the govern-

1. Florida Rock IV Florida Rock Industries, Inc. v. United States
18 F.3rd 1560 (Fed.Cir., 1994)) reversed Florida Rock Il
(Florida Rock Industries, Inc. v. United Stat@d CI.Ct. 161
(1990)), which was tried after the Federal Circuit in Florida Rock
Il (Florida Rock Industries, Inc. v. United Staté91 F.2nd 893
(1986)) had reversed Florida RockHRIgrida Rock Industries,
Inc. v. United State8 CI.Ct. 160 (1985)). A decision in Florida
Rock V, which was argued in November 1996tilsgending.

Florida Rock Industries, Inc. v. United States

ment action. Thus, the litigation on this issue
often becomes a battle of real estate appraisers.
The Court is faced with conflicting real

estate appraisals, prepared by two highly credi-
ble experts. Both hold [Member of the Ap-
praisal Institute] designations from the Amer-
ican Institute of Real Estate Appraisers, and
are certified under the Institute’s continuing
education program. Both compared the subject
property with other acreage within what was
identified as the two-by-ten-mile strip.

The estimates of the property’'s market value pro}
duced by the two sides in the dispute were signifi
cantly different. Appraisers for Florida Rock Indus-
tries estimated its worth at $500 an acre, whereas tie
government'’s appraisers estimated that on the basis|of
comparable sales, the property was worth at leagt
$4,000 an acre. The disparity intiesates was the
result of disagreement over the so-called highest and
best use of the property and the interpretation of the
term "fair market value." (For example, appraisers
for Florida Rock argued that the government’s com
parable-sales estimates were aberrations, made by {
informed or speculative buyers.)

2. Florida Rock Industries, Inc. v. United Stat@d CI. Ct. 161
(1990).

pensation award$. Consequently, the need to deter-
mine the extent of property owners' losses would arise
much more often than it does now. As discussed
above, those estimates would include partial interests
in a property as well as the entire parcel, which might
make valuation more complex and more difficult. As
uncertainty over an owner's eligibility for compensa-
tion increased, both sides in a compensation claim
would have a greater incentive to expend resources on
disputing each others' appraisals. Even under the
present takings claim system, such controversies are
no small problem (see Box 5).

14. Thisdiscussion does not make assumptions about changesin regulatory
activity. In fact, agencies are likely to adapt to the extent possible,
which could reduce the number of potential claims (see Chapter 6).

Contention over property valuation could lead to
a significant bottleneck in the resolution of some com-
pensation claims under the property rights proposals.
Courts would inevitably encounter estimates prepared
by well-qualified, reputable appraisers representing
the property owner and the government that differed
significantly in their conclusions. Any aspect of an
appraisal that required professional judgment or sub-
jectivity would be potentially subject to challenge.
Possible areas of dispute include the following:

0 The appropriate portion of the property on which
to calculate the reduction in value;
0 The definition of a comparable property and how

the prices of comparable properties should be
adjusted;
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0 The "highest and best use" of a property and the
uses that the government is willing to allow;

0 The likely income potential of future develop-
ment of undeveloped property; and

0 The appropriate discount rate with which to
compute the present value of the property's po-
tential future stream of income.

The Potential for Biased Estimates
of Reductions in Value

The potential lack of precision in property valuation
leaves open the possibility of biased estimates. To
obtain compensation under a statutory eligibility crite-
rion, property owners would have to demonstrate that
a government's regulatory action had reduced the
value of their property by at least the specified thresh-
old percentage. Appraisers hired by either side in a
compensation dispute could feel pressure to find a
level of losses that would favor their client's position.
Alternatively, the litigants in a compensation claim
could "shop around" until they found an appraisal that
fit their particular needs.

Biased appraisals have troubled the federal gov-
ernment in the past. Incompetent and fraudulent ap-
praisals were factors in the savings and loan crisis and
the subsequent costly government baildutn addi-
tion, faulty real estate appraisals for loans guaranteed
by the Veterans Administration and the Federal Hous-
ing Administration have contributed to hundreds of
millions of dollars in loan losses for the governmént.
Furthermore, controversies over the valuation of con-
servation easements, and the tax write-offs they can
generate, have been a problem for the Internal Reve-
nue Servicé!

15. Frank A. Vickory, "Regulating Real Estate Appraisers: The Role of
Fraudulent and Incompetent Real Estate Appraisals in the S&L Crisis
andthe FIRREA SolutionReal Estate Law Journalol. 19 (Summer
1990), pp. 3-18.

16. House Committee on Government Operatibhe,Barnard Reporp.
60.

17. Stephen J. Smallhe Federal Tax Law of Conservation Easements
(Washington, D.C.: Land Trust Alliancg994), pp. 17-5 and 19-3.

In response to the apparent need for better and
more impartial appraisals, the federal government
mandated a system of appraiser licensing at the state
level when it enacted the Financial Institutions Reform
and Recovery Enforcement Act of 1989. Yet despite
those important reforms, concerns about potentially
faulty appraisals remali. Some empirical studies
have shown that in a number of instances, appraisals
are subject to biases that allow loan applicants to meet
certain conditions such as critical loan-to-value thresh-
olds (limitations on the ratio of a loan to the value of a
property that is being purchaseéd) There have also
been some continuing complaints about the partiality
of appraisals prepared in connection with mortgages
insured by the Federal Housing Administration.
Similar pressures could surface in the context of a sys-
tem in which eligibility for regulatory compensation
depended significantly on the satisfaction of a reduc-
tion-in-value threshold.

The Fairness of Proposed
Reduction-in-Value
Thresholds

A principal goal of proposals that seek to change the
current system of compensation for regulatory takings
claims is to ensure that the government compensates
owners of property when its restrictions impose bur-
dens. The success of such efforts can be evaluated by
asking two questions: Are property owners who suf-
fered losses being compensated? And are compensa-
tion payments reasonably related to the loss suffered?

18. John K. Rutledge, "Conflicts of Interest or 'Thou Shalt Not Steal'
Revisited,"Real Estate Issug®ecembefi994), pp. 15-19.

19. David K. Horne and Eric Rosenblatt, "Property Appraisals and Moral
Hazard" (paper presented at the midyear meeting of the American Real
Estate and Urban Economics Associati®06); Elaine M. Worzala,
Margarita M. Lenk, and William N. Kinnard, "The Impact of ‘Client
Pressure’ on the Appraisal of Commercial Properties” (paper presented
at the American Real Estate Society Annual Meeting, Lake Tahoe,
Nevada, March 1996).

20. General Accounting Officénformation on Changes in FHA's New
Single-Family Appraisal Proces§SAO/RCED-97-176 (July 1997),
p. 70.
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Many of the bills that favor statutory eligibility
criteria for compensation would probably lead to more
awards for more property owners than is now the case
because the criteria that the bills propose are broader
than the constitutional criteria that the courts employ.
But although the proposals address certain issues re-
lated to fairness, they raise a number of others as well.
First, people who sold their property before the statu-
tory system was in place would not be compensated
under the proposals, even though a prior government
restriction caused them to realize an actual loss in
value (as opposed to an unrealized loss) that would
have satisfied the statutory criterion. Second, under
some of the proposals, the current owners of some
properties could be overcompensated.

Those fairness-related problems crop up because
property values change to reflect the incidence or
threat of restrictions on the way owners may use their
land. For example, the significant risk that a new gov-
ernment regulation would be put in place might reduce
the price that recent purchasers of a property must
pay. That reduction would actually be a loss incurred
by the prior owners, who bought the property long
before the potential for that regulation’s imposition
existed or was recognized. As discussed above, the
various property rights bills propose that eligible prop-
erty owners receive as compensation the difference in
the value of their property without the restriction and
the value of their property with it. That compensation
would be appropriate for owners who bought the prop-
erty before the regulation giving rise to the restriction
was ever contemplated. But it would exceed the losses
experienced by more recent buyers, who might have
paid a reduced price for the property that reflected
current or future government restrictions.

An obvious approach to keep some property
owners from receiving a compensation windfall is to
consider the restrictions that owners should reasonably
have expected at the time they purchased their prop-
erty. In essence, that kind of criterion amounts to an
exception from eligibility for compensation; in other
words, owners that lack a reasonable, investment-
backed expectation of using their property in a way
that the government has prohibited will not be eligible
for compensation. As noted in Chapter 2, the consid-
eration of property owners’ expectations is also an
aspect of the courts' constitutional takings jurispru-
dence.

Reasonable, Investment-Backed
Expectations and the Property
Rights Proposals

In Lucas v. South Carolina Coastal Countile Su-
preme Court argued that property rights depend in
part on "the understanding of our citizens regarding
the content of, and the State's power over, the 'bundle
of rights' that they acquire when they obtain title to
property.®* Thus, to some extent, property owners
who acquired land after the passage of the Clean Wa-
ter Act, the Endangered Species Act, or the Surface
Mining Control and Reclamation Act should have con-
sidered the effect of those laws on the uses and value
of their property. The courts frequently dismiss tak-
ings claims involving recently purchased land on the
grounds that the new owner lacks a reasonable,
investment-backed expectation of using a property in a
way that is restricted because he or she should have
been aware at the time of purchase of the likelihood of
government restrictior’. The logic behind those dis-
missals is that property owners cannot suffer the loss
of a property right that was not among the bundle of
rights they acquired when they obtained title to their

property.

The possible role that reasonable, investment-
backed expectations might play in the proposals to
establish a statutory compensation system is unclear.
The proposals' eligibility criteria do not explicitly
mention such expectations. Nevertheless, records of
the discussions about how some of the proposals
would operate show clearly that some Members of
Congress assumed that such an inquiry would con-
tinue to play a role. For example, a test related to
investment-backed expectations does not appear in the
language of one bill, and yet the committee report on
the bill discusses its contribution to determining prop-
erty owners' eligibility for compensatidh. The con-
sideration of reasonable, investment-backed expecta-
tions may be implicit in many of the proposals because
the ability to bring a claim under the statutory com-

21. 505 U.S. 1003, 1027 (1992).

22. Letter from Robert Meltz, Congressional Research Service, to Senator

Dianne Feinstein, May 6, 1996, p. 3.

23. See Senate Committee on the Judiciérg,Omnibus Property Rights

Act of 1995—S. 60%. Rpt. 104-239 (March 1, 1996), p. 32.
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pensation regimes presumes that the property owner
would have a legal claim to the rights at issue. For

property owners, a legitimate claim that a regulatory

action had taken their right might require a reasonable,
investment-backed expectation of exercising that right.

Lacking such an expectation, owners might not pos-

sess the right that they claimed to have lost.

The Advantages and Disadvantages
of Considering Expectations

The process of considering reasonable, investment-
backed expectations in a compensation claim has as-
pects that may run counter to the goals of property
rights proponents. For one thing, such considerations
would make it more difficult and more complicated to
assess an owner's eligibility for compensation. Fair-
ness might require that the courts (or an agency's ad-
ministrative process) sort out both the risks that the
property owner should have reasonably expected at the
time of purchase and new risks that could not have
been anticipated. In addition, difficult questions might
arise concerning the reasonable, investment-backed
expectations of those who inherited property or re-
ceived it as a gift. Paying close attention to property
owners' expectations also implies that many owners
who were adversely affected by regulatory programs
that were established before they bought their proper-
ties might not be eligible for compensation—for exam-
ple, people who purchased their property since the
early 1970s, when federal regulatory programs dealing
with wetlands and endangered species protection
began.

Some people would argue that it was unfair to
deny a property owner compensation simply because
the person knew, at the time of purchase, that the
property was possibly subject to regulation. Purchas-
ing a property almost always entails certain risks, in-
cluding that of future regulation. Suggesting that peo-
ple who accepted a risk of regulation when they ac-
quired a property should then be ineligible for com-
pensation might essentially nullify the takings clause.
Consider the following two examples.

Suppose a person bought a piece of property
with the understanding that its use might be restricted
on the basis of an existing regulatory program—a fact

reflected in the price—and at some later time the prop-
erty was subjected to a restriction. In that scenario,
the purchaser of the property took a risk of known
proportions and lost. Because the owner voluntarily
accepted the risk that use of the property might be re-
stricted, it would be difficult for him or her to argue
for compensation on the grounds that later the restric-
tion was, in fact, implemented.

In contrast, suppose a person bought a piece of
land with the understanding that its use might be re-
stricted on the basis of an existing regulatory pro-
gram—a fact reflected in the price—and at some later
time the existing regulatory program was replaced
with a far stricter one. The use of the property has
now been curtailed on the basis of the new, stricter
regulatory program, whose enactment the owner could
not have anticipated. Because the owner did not vol-
untarily accept the risk of the restrictions on use that
are associated with the new program, he or she would
have an argument on which to base a claim for com-
pensation. Although the owner voluntarily accepted
the risks associated with the initial regulatory pro-
gram, those associated with the second were imposed
without the owner's having a choice. The argument
that he or she knew at the time of purchase that the
property's use might be restricted and would therefore
be ineligible for compensation does not necessarily
hold in that scenario because the risk of restrictions on
use changed following the purchase of the property.
Distinguishing between such cases in practice might
be difficult.

The Nuisance Exception
to Compensation

The right to use private property in any way that the
owner chooses is not an absolute right. The govern-
ment’s police power allows it to prohibit certain uses
of property without necessatrily triggering the constitu-
tional requirement for compensation—especially if the
prohibited activities pose unacceptable threats to pub-
lic health, safety, or welfare. In addition, the Supreme
Court has stated that actions by the government that
abate a nuisance do not trigger the requirement. That
holding by the Court is sometimes referred to as the
nuisance exception.
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Although the concept of nuisance can be some-
what vague, the law recognizes two general categories:
private and public nuisances. A private nuisance is an
unreasonable interference with a person's right to use
and enjoy land. A public nuisance is an unreasonable
interference with a right that is common to the general
public. Some categories of conduct are so uniformly
regarded as unreasonable that courts and legislatures
have declared them to be a nuisance as a matter of
law. Those actions are sometimes called per se nui-
sances. But for many allegations of nuisance, a court
must decide them on a case-by-case basis. To do so,
the court applies a balancing test to the particular
facts of the case, a process sometimes called determi-
nation of a nuisance in fact.

The courts have interpreted the nuisance excep-
tion as allowing the government to regulate land use,
even in cases in which the threat to public health,
safety, or welfare may be modest or indiféctBut
recent signs hint that the courts may be starting to de-
fine more narrowly the range of actions that are ex-
empt from compensation. In 1992lincas v. South
Carolina Coastal Councijlthe Supreme Court held
that where a government restriction eliminated all or
nearly all of the economic uses of a property, the gov-
ernment had to compensate the property owner unless
the restriction was already evident—that is, unless the
restriction was implied in the principles of the state's
law of property and nuisance and the government's
action simply made the restriction concrete.

Yet despite that decision, the courts still grant
considerable latitude to the government to regulate
land use without compensating property owners. In
the more common situation in which a property retains
at least some of its value following a regulatory ac-
tion, the courts' takings analysis expands beyond the
issue of nuisance. In those instances, the courts per-
form a multifaceted balancing test to determine
whether an action constitutes a taking (see Chapter 2).
Part of that analysis may include considering whether
a regulation abates a nuisance, but the analysis is not
necessarily limited to that issue.

24. John A. Humbach, "Evolving Thresholds of Nuisance and the Takings

Clause,"Journal of Environmental Lawol. 18 (1992), p. 9.

Many advocates of the proposed statutory com-
pensation regimes do not approve of what they con-
sider to be an overly broad interpretation of "police
power" that the courts use as the basis for exempting
the government from compensating property owners.
For example, some property owners argue that the
government should not be allowed to restrict property
use to protect endangered species' habitats without
compensating owners, because that purpose over-
reaches what some property owners perceive to be the
government's legitimate use of the police power to pro-
tect human health and safety. Consequently, many of
the proposals contain a harrower exemption to the pro-
posed statutory requirement for compensation than the
one that the courts now use.

In some versions of that requirement, the exemp-
tion would apply to actions by the government that
addressed an imminent threat to human health or
safety. The narrower exemption might require the
government to pay property owners in situations in
which it severely regulated land use to protect wildlife.
As previously noted, other versions adopt aspects of
the Supreme Court's inquiry into restrictions that are
implied in a state's common law of nuisance and prin-
ciples of property law. For instance, under some of
the proposals, if a property owner satisfied the
reduction-in-value criterion, the government would be
required to pay compensation unless it could show that
its regulatory action abated a nuisance as defined by
the common law of the state in which the regulatory
action occurred®

Substituting a nuisance exception for the multi-
faceted balancing tests that the courts often employ to
exempt the government from compensating property
owners might increase the frequency of successful
compensation claims stemming from federal regula-
tory actions. Opinions about the desirability of that
change—which might restrict the government's ability
to regulate without having to pay compensation—may
differ according to whether people believe that the use
of the nuisance exception in the proposals can "prop-
erly" distinguish between regulations they perceive as

25. A state's common law is a system of jurisprudence based on court
decisions rather than legislative statutes. In the property rights
proposals that have been put forth, nuisance would be defined according
to the common law of the relevant state, that is, according to the past
decisions of state courts.
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"harm-preventing" and those they perceive as "benefit-
conferring." If a regulatory action prevented a physi-
cal harm to the public, most people would argue that
no compensation was necessary. In contrast, if a reg-
ulatory action conferred public benefits by burdening
a property owner, most people would argue that com-
pensation was proper. The problem is that the distinc-
tion between "harm-preventing” or "benefit-confer-
ring" regulations is, in the words of Supreme Court
Justice Antonin Scalia, "often in the eye of the be-
holder.® And it is not obvious that the proposals'
reliance on the legal concept of nuisance will clarify
that distinction to the satisfaction of people who are
concerned about property rights.

In practice, an exception to the compensation
requirement based on the nuisance doctrine might be
difficult to implement. Most of the legislative propos-
als that include such an exception are not precise
about the concept of nuisance that they would use
(whether public, or private, or both). Every state has
statutes that declare certain activities to be nuisances.
Are legislative declarations of that kind sufficient to
rule out compensation for certain regulatory activities?
Many of the property rights proposals refer to the
property law and nuisance doctrines of the states to
define the exception for federal actions. Conceivably,
federal regulatory actions that fell under the nuisance
exception in one state and required no compensation
might require compensation in another state.

Another problem with using the nuisance doc-
trine as the basis for determining when government
actions do not require compensation is the difficulty
involved in identifying an activity as a nuisance. That
determination, in many cases, is the result of a trial.
Activities that are a nuisance as a matter of law—per
se nuisances—are more obvious but also likely to be
rarer. In many instances, whether an activity is judged
to be a nuisance will not be known until the court has
applied a balancing test to the particular facts of the
case. That assessment usually occurs after the activity
has begun and some harm is apparent. But under
some of the proposed compensation systems, the gov-
ernment would be arguing that a proposed activity was
a nuisance before it had begun. In those cases, the

26. Lucas v. South Carolina Coastal Cound05 U.S. 1003, 1024
(1992).

determination of whether the activity was, in fact, a
nuisance would be necessarily more speculative than
in cases in which the activity was already occurring.
Under such circumstances, the government might have
difficulty convincing a court that a proposed activity
that it sought to prevent constituted a nuisance. Alter-
natively, the property owner might have difficulty
proving to a court that the activity that the government
was regulating wasiot a nuisance. That problem
would introduce another element of uncertainty and
controversy into the proposed compensation regimes.

Expanding the Bundle of
Rights Eligible for
Compensation

Some of the legislative proposals discussed here would
broaden the array of property rights involved in com-
pensation claims. For example, some proposals spe-
cifically include contracts and other security interests
in property (such as liens) as well as certain water
rights among the types of "property” whose taking
might be eligible for compensation. Applying the kind
of analysis usually reserved for a regulatory taking
claim to those types of property interests would be a
significant departure from current practice, even
though those interests are considered forms of prop-
erty. The Fifth Amendment protects such interests
from uncompensated takings, but takings claims in-
volving them are rarely successful because claimants
have and use alternative remedies.

Today, the courts rarely find that a government's
action modifying a contract or another security interest
in a property is a taking. More often, the courts eval-
uate such actions and may award compensation on the
basis of a breach of contract. (In other words, if a
government's action is promptedfiyblic policy con-
siderations and results in a breach of a contract to
which the government is a party, the government may
be "liable in breach" but is rarely found to have caused
a taking.j’ The effect of a statutory compensation

27. Robert Meltiz,When the United States Takes Property: Legal
Principles CRS Report for Congress LTR 3B39A (Congressional
Research Service, March 22, 1991), pp. 68-69;na@ho from the
American Law Division, Congressional Research Service, to Senator

Dianne Feinstein, August 15, 1997, p. 5.
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program that included contract rights would largely
depend on whether the courts maintained their tradi-
tional position on that issue.

Currently, the right to use water is recognized as
a form of property and is protected by the Fifth
Amendment. But because of water's unique qualities
as a public resource, the courts grant considerable lee-
way to regulatory actions that affect water use and
rarely identify such actions as takirfg$dow the pro-
posals would affect water rights depends on whether
the courts retain their traditional "deference" toward
such restrictions. If the current approaches of the
courts gave way to the strict application of the propos-
als' statutory eligibility criteria, actions by the govern-
ment involving water rights would be likely to generate
successful takings claims. For example, compensation
claims might result from federal actions to maintain
minimum in-stream flows and groundwater levels that
preserve aquatic habitat as required by the Endangered
Species Act. Such actions might reduce the amount of
water that farmers and ranchers would be permitted to
remove for their purposes. That kind of limitation
could prompt claims that the government's action took
the water rights of those farmers and ranchers.

28. See Joseph L. Sax, "The Constitution, Property Rights and the Future
of Water Law,"University of Colorado Law Reviewol. 61 (1990),

pp. 257-281; and Barton H. Thompson Jr., "Regulation of Water Use
and Takings: A Growing Battlefield" (mimeo, Natural Resources Law

Center, University of Colorado School of Lai94).

Another reason that government actions affecting
water rights are seldom judged to be takings is that
federal involvement with water is often contractual in
nature and provisions written into the contracts allow
the government's contractual obligations to change
under certain circumstanc&s. For example, water
projects operated by the federal government may con-
tract with privately owned irrigation districts to pro-
vide water that in turn is funneled to farmers and ur-
ban userg’® Those contracts usually contain clauses
that allow the government to unilaterally modify the
contract under certain circumstances. In addition, the
parties to the contract may adopt new provisions as
contracts expire. For those reasons, the government
often has wide latitude to modify water deliveries
without breaking its contractual agreement.

Changes in contract terms may be motivated by a
number of public policy considerations. At this paint,
whether or how the various property rights proposals
might alter the government's contractual obligations or
create the potential for successful claims for compen-
sation in the area of water rights is unclear.

29. Pamela BaldwinVater Rights Language in H.R. 925 as Passed by
the HouseCRS Memorandum (Congressional Research Service, April
11, 1995), p. 4.

For an extended discussion, see Congressional Budget @ftxter
Use Conflicts in the West: Implications of Reforming the Bureau of
Reclamation's Water Supply Policigsugust 1997).



Chapter Four

Increasing Access to Federal Courts
and Encouraging Settlements

often criticized for the high costs and long de-

lays that may accompany a claimant's pursuit
of a final decision. Property owners find it difficult to
get a federal court to agree to decide their claim "on
the merits.” (In the judicial system, the merits of the
claim are the various elements that qualify plaintiffs
for the legal relief they are seeking—in contrast to
procedural, jurisdictional issues that may preclude
relief.) Property owners have particular difficulty in
getting federal courts to hear claims for compensation
against state or local governments. And if a property
owner wishes to overturn the decision of a federal
agency and pursue compensation from the federal gov-
ernment, those objectives may require two separate
cases tried in separate courts. The high cost of litiga-
tion, long delays in the judicial process, and generally
poor chances of success deter some property owners
from filing takings claims, especially small ones. An-
other effect of those deterrents, critics argue, is to re-
duce the incentives for federal agencies to settle claims
on terms that are favorable to property owners.

The current approach to regulatory takings is

Supporters of property rights legislation have
proposed a number of changes to assuage those con-
cerns:

0 They would relax the requirements necessary to
establish the ripeness of takings claims against
the federal government, making it easier for
property owners to get their claims heard by the
courts.

o They would relax the requirements for establish-
ing the ripeness of takings claims against state
and local governments that are filed in federal
courts. The proposals would also limit the dis-
cretion of federal courts to abstain from deciding
such cases.

0 They would establish an administrative appeals
process for certain federal regulatory programs,
which might allow some disputes to be resolved
at the agency level before property owners re-
sorted to legal measures.

0 They would adopt a variety of mechanisms to
encourage property owners and the federal gov-
ernment to settle compensation claims without
resorting to a trial. The most significant of those
mechanisms would allow property owners to
force the federal government to submit to binding
arbitration of their claims.

Easing Ripeness Requirements

Because procedural and jurisdictional issues seem to
slow progress toward a decision on the merits of a
claim, especially in the context of takings, some legis-
lative proposals would reduce the hurdles that prop-
erty owners might face when they tried to get their
claims heard. Some of the bills' proposed changes
affecting claims filed against the federal government
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could be part of legislation that established a new right
to sue the government for regulatory compensation.
Other legislative proposals would reduce some of the
procedural barriers that can prevent takings claims
filed against state and local governments from being
heard in federal courts.

Easing Requirements for Claims
Against the Federal Government

Some of the legislative proposals that the 105th Con-
gress considered included specific language that would
have madified the steps required to establish ripeness
in Fifth Amendment takings casesAs noted in Chap-

ter 2, if a court determines that a case is not ripe, it
will dismiss the lawsuit without even considering the
merits of the claim. The property owner must then
either go through whatever steps are necessary to es-
tablish ripeness or abandon the suit. For example, the
current ripeness doctrine may require property owners
to apply multiple times for a permit for a particular
land use. It may also demand that they exhaust the
available administrative remedies for challenging the
agency's denial of the permit. Establishing ripeness is
more of a problem for claims against state or local
governments that are filed in federal courts than for
claims against the federal government (see the next
section).

Most of the legislative proposals that address
ripeness would continue to require a final decision by
the regulatory agency about the permissible uses of the
property at issue before a court heard the case. But
under certain circumstances, the proposals would limit
the number of applications necessary to establish those
uses to a single, “meaningful” application. Moreover,
the property owner would be required to pursue either
one administrative appeal or a waiver of an adverse
decision by a regulatory agency. Under some propos-
als, property owners would not be required to pursue
an appeal or waiver at all if their success in obtaining
one was "reasonably unlikely." That standard is con-
siderably less restrictive than the "futility" standard
that courts now apply when deciding whether a claim-

1. Robert Meltz,Property Rights" Bills Take a Process Approach: H.R.
992 and H.R. 1534CRS Report for Congress 877 A (Congressional
Research Service, June 24, 1998), pp. 17-19.

ant must pursue an appeal or waiver to establish ripe-
ness. With the new "reasonably unlikely" standard,
property owners would find it easier to submit takings
claims without the appeal or waiver step, and courts
would be less likely to refuse to hear claims on the
grounds that they lacked ripeness.

Other legislative proposals do not directly men-
tion or discuss ripeness. If one of them was enacted,
the courts might continue to reject many claims on the
basis of the current ripeness standards. Alternatively,
if a proposal established a legislatively defined system
of regulatory compensation, the courts might develop
new ripeness criteria to evaluate compensation claims
filed under that regime. For example, under several
proposals, an action by an agency that restricted the
use of a property and caused a sufficiently large re-
duction in its value might trigger the compensation
requirement. That kind of eligibility criterion might
not require a final determination of the remaining uses
of the property, which today can be an impediment to
getting the courts to hear the claim.

The effect of easing ripeness requirements for
claims filed against the federal government is difficult
to predict. On the one hand, such changes could re-
duce the time and expense necessary to bring a claim,
although as noted earlier, establishing ripeness is not a
substantial barrier for some federal regulatory pro-
grams. (One exception might be claims brought under
the Endangered Species Att®n the other hand, re-
laxing the requirements for ripeness might encourage
property owners to file their claims earlier in the regu-
latory process than they do now, which could require
courts to make decisions on the basis of incomplete
information. The purpose of the ripeness requirements
is to ensure that the courts have enough information to
consider and judge claims that are brought before
them. The burden of proof in takings cases is on
property owners, and if ripeness requirements were
made less stringent, property owners might simply be
unable to prove their cases, even though they might get
an earlier day in court.

Other factors also contribute to uncertainty about
the effects of less exacting ripeness requirements. For

2. Barton H. Thompson Jr., "The Endangered Species Act: A Case Study
in Takings and IncentivesStanford Law Reviewol. 49, no. 2
(January 1997).
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example, cautious property owners might choose to
delay their claims until more of the facts were known.
In such situations, relaxed ripeness requirements for
federal claims might have little impact. Another issue
relates to the authority to legislate a relaxed standard
of ripeness. Having the Congress be able to legislate
when a case is ready to be heard by the courts could
raise questions about the extent to which the legisla-
tive branch of government may dictate judicial doc-
trine3

Easing Requirements for Claims
Against State and Local Governments

The same concerns that have been voiced about the
difficulty of getting a federal court to hear a taking
claim involving a federal regulatory action also apply
to the process of getting a federal court to hear a case
involving a state or local government action. Property
owners may file takings claims that arise from the ac-
tions of a state or local government in a state court by
alleging a violation of the state constitution's prohibi-
tions on uncompensated takings. But some property
owners choose instead to file claims against a state or
local government in the federal courts. In those cases,
the owner alleges that property rights guaranteed un-
der the U.S. Constitution are being violated by the
state or local governmetft.

Several reasons may prompt an owner to make a
claim in federal court rather than at the state level.
For example, property owners may expect more favor-
able treatment of their claim there, or they may have
been unable to establish the ripeness of their claim in
the state court. In any event, the federal courts hear
very few of these claims, tending instead to dismiss
them for lack of ripeness or on the basis of the absten-
tion doctrine.

Although establishing the ripeness of a taking
claim against a state or local government in a state
court may be difficult, establishing ripeness for those
claims at the federal level may be harder still. The

3. Meltz,"Property Rights" Billsp. 23.

4.  That federal cause of legal action was established in the Civil Rights
Act of 1871, 42 U.S.C. 1983.

reason is that federal courts not only judge the claim
against the ripeness criteria used by the federal courts
but also may require the property owner to pursue and
be denied compensation in the state courts before they
will agree to hear the case. Another possibility is that
a federal court will simply abstain from deciding the
case because to do so would require it to interpret an
aspect of a state’s law of property that is unclear, or
"unsettled.” Generally speaking, federal courts are
reluctant to do that; consequently, on many occasions
they choose to abstain from deciding such cases (see
the discussion in Chapter 2).

Some of the proposed legislative measures would
reduce barriers that might prevent takings claims
against state or local governments from being heard on
their merits by federal courts. The proposals for the
most part advocate three approaches. First, they
would impose the relaxed criteria for ripeness de-
scribed in the previous section. Second, they would
eliminate the requirement that property owners seek
compensation in a state court before filing a claim in a
federal court. Third, they would establish statutory
limits on the discretion of federal courts to abstain
from deciding takings claims filed against state or
local governments.

Such changes could have a pronounced effect on
the litigation of takings claims against those govern-
ments. In the first place, as noted above, establishing
ripeness for takings claims arising from land-use re-
strictions at the state or local level may be more diffi-
cult than establishing ripeness for similar federal ac-
tions. Moreover, some people see state courts as less
receptive to takings claims. The legislative proposals
would allow property owners to choose between a
state or federal court for their claims. Presumably,
they would choose the venue they considered most fa-
vorable to their position. With the proposed relaxation
of ripeness requirements, that venue might well be the
federal courts.

Too little is known about the volume of takings
litigation in the state courts to reliably forecast the
number of those claims that might enter the federal
courts as a result of enacting any of the proposals.
The effect of the change might be quite small. The

5.  Meltz,"Property Rights" Bills pp. 17-19.



40 REGULATORY TAKINGS AND PROPOSALS FOR CHANGE

December 1998

courts would continue to evaluate claims according to
the existing federal constitutional takings jurispru-
dence, which in many cases presents a difficult path
for property owners seeking compensation. Thus,
even if such claims were heard in federal courts, the
prospects of success for property owners would re-
main poor; combined with the cost and complexity of
litigating in a federal court, they might continue to dis-
courage owners from bringing takings claims against
state and local governments in federal courts. Never-
theless, if one of the legislative proposals was enacted,
the possibility that a property owner might bring a
costly federal lawsuit could pressure state and espe-
cially local governments to settle property rights dis-
putes out of court.

Modifying the Jurisdiction
of Federal Courts

The appropriate court in which to file a suit for prop-
erty rights infringement against the federal government
has been another target for a number of the legislative
proposals. As noted in Chapter 2, the U.S. Court of
Federal Claims hears most claims that seek compensa-
tion for a taking. But if the property owner also wants
to invalidate an agency's regulatory action, he or she
must file suit in a federal district court. A property
owner seeking compensation of more than $10,000
and arguing "in the alternative" that the action was
unlawful must file two separate suits in two separate
federal courts. That level of litigation can increase the
cost of making a claim and prolong the time required
for the claims process—for both the property owner
and the government (although it is not clear by how
much). And there are additional complications. The
U.S. Court of Federal Claims typically postpones
hearing a compensation claim until the validity of the
regulatory action in question has been determined.
The court follows that practice because the U.S. gov-
ernment cannot be held liable for a taking that results
from an unlawful action. Moreover, the Court of Fed-
eral Claims is sometimes prohibited from deciding a

claim when a case based on the same set of operative '

factors is pending before the district court and

the property owner in that case also seeks compensa-
tion.®

Some people argue that the government has used
the jurisdictional split of the federal courts to thwart
takings claims through a tactic they call the "Tucker
Act shuffle.” (Among other things, as discussed in
Chapter 2, the Tucker Act establishes aspects of the
jurisdiction of the Court of Federal Claims.) In the
federal district court, in which a property owner seeks
to reverse an agency's regulatory decision, the govern-
ment may try to get the action dismissed by arguing
that the proper remedy is compensation—which must
be pursued in the Court of Federal Claims. In the
Court of Federal Claims, in which the property owner
seeks to obtain compensation, the government may try
to get the action dismissed by arguing that the proper
remedy is invalidation of the agency's action—which
must be pursued in a federal district court.

Some legislative proposals deal with the so-
called Tucker Act shuffle by modifying the jurisdiction
of the federal district courts and the Court of Federal
Claims to give each court authority to award compen-
sation of any amount and to invalidate the action of an
agency. That change in jurisdiction would give prop-
erty owners the choice of filing their claim in either a
federal district court or the Court of Federal Claims.
The proposals would also allow a taking claim to
move forward in the Court of Federal Claims while the
property owner was also pursuing a related case
against an agency in a federal district court.

The relative impact of the provisions in propos-
als that deal with federal courts' jurisdiction is uncer-
tain.” The legislative measures would most likely clar-
ify the appropriate court in which to bring a complaint
against the federal government under the takings
clause. However, the Congressional Budget Office
was unable to determine whether or how often the gov-

6. 28 U.S.C. 1500, 62 Stat. 942. For a discussion of the significance of
these restrictions, see MeltZzProperty Rights" Bills, pp. 4-6,
particularly note 17.

Ibid., p. 8. The provisions might raise constitutional problems because
they grant the Court of Federal Claims, a court created under Article |
of the Constitution (the legislative article), powers that may be reserved
for a court created under Article Ill—the judicial article.
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ernment now uses the Tucker Act shuffle and whether
it is effective if used.

Encouraging the Settlement
of Compensation Claims

As noted earlier, legislative proposals that relaxed the
criteria that the courts use to determine eligibility for
compensation could increase the number of claims that
property owners filed. The volume of claims would
rise because the higher probability of success would
make more claims worth litigating, even if the overall
cost of litigating remained high. When compared with
the present system, in which claims for compensation
are relatively rare, the total cost of litigation could in-
crease under the various property rights proposals,
perhaps significantl§. Yet as long as litigation costs
remained high, many small compensation claims
would not be worth pursuing unless the eligibility cri-
teria for compensation were dramatically relaxed.
That is one reason many of the legislative proposals
contain provisions that are designed to reduce the cost
of litigation and increase the ability of property own-
ers with small claims to take advantage of the pro-
posed compensation system.

Reducing procedural requirements and adopting
potentially less complicated eligibility criteria might
lower the cost of deciding compensation claims in
court (see Chapter 3). But litigating those claims
might still be costly. One way to avoid that expense
would be to encourage property owners and the federal
government to resolve compensation claims outside of
the courts. To that end, many property rights bills
include one or more provisions that would:

o0 Establish an administrative process that would
allow property owners to appeal the decisions of
certain agencies that regulate real property with-
out going to court.

0 Encourage parties to use arbitration and other
kinds of alternative dispute resolution.

8.  The volume of litigation might by reduced if requlatory agencies could
be discouraged from making decisions that might result in compen-
sation claims. For a discussion, see Chapters 5 and 6.

o Give property owners the option of forcing cer-
tain federal regulatory agencies to participate in
binding arbitration to determine their eligibility
for compensation.

Adopting an Administrative
Appeals Process

The advantage of an appeals process is its potential
for defusing disputes before they become compensa-
tion claims. An appeals process might also function
as an information conduit between the government and
property owners. Through the process, the govern-
ment might be able to establish the reasonableness of
its decision, whereas property owners might be able to
establish some measure of the economic effects of the
agency's decision. That kind of communication might
improve the chances of settlement and avoid costly,
time-consuming litigation.

The creation of an administrative appeals process
for regulatory programs is quite separable from the
other aspects of property rights proposals. In fact, the
Army Corps of Engineers has proposed such a process
for its wetlands permitting prograinTo be effective,
both parties in the dispute must view an appeals pro-
cess as fair, and both must benefit from participating.
Otherwise, the parties might prefer to pursue other
avenues of resolving their conflict—such as going to
court.

Settling Claims Through Alternative
Dispute Resolution

Most of the proposals that would establish a statutory
compensation system contain language that encour-
ages property owners and the government to settle
claims without the time and expense necessary for a
trial. Settlement approaches that could accomplish
that goal include traditional pretrial negotiations, vol-
untary arbitration or mediation, or some other form of
alternative dispute resolution (ADR).

9.  See"Landowners May Get Administrative Appeal for Corps Decisions
If Process Is FundedEnvironment Reportervol. 28 (August 8,
1997), pp. 664-665.
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Of course, those mechanisms are available to
property owners and the government in the present
system. In fact, the Administrative Dispute Resolu-
tion Act of 1990 encourages agencies to use ADR in
disputes that do not involve rulemakitiglf agencies
do not regularly use those approaches to resolve dis-
putes with property owners, the reason may be that the
federal government has little incentive to settle takings
claims before trial—because it usually wins such
cases. And by refusing to resolve claims before trial,
the federal government may maintain the expectation
that takings litigation will be both costly and risky.
That perception may limit additional claims and help
to conserve the government's scarce legal resources.

The sparse use of ADR to resolve takings claims
does not mean that agencies are unwilling to reach
compromises with property owners who are adversely
affected by a regulatory action. Regulatory decisions
that result in claims for compensation are the excep-
tion rather than the rule. Many regulatory decisions,
including the issuance of permits, may involve exten-
sive consultation and negotiation between the govern-
ment agency and the affected property owners. But
once it is apparent that a claim for compensation is
unavoidable, the rational strategy for the government
is to force a property owner to advance his or her
claim to the trial stage.

If less stringent criteria for determining eligibility

for compensation were adopted, successful compensa-
tion claims would be likely to increase. As a result,
the government might be more willing to settle claims
to avoid additional legal costs and a possibly undesir-
able precedent. At the same time, property owners
might be more willing to go to court. To avoid those
trials, the government would have to be more generous
in its negotiations of settlements with property owners.

Under the proposals, the deciding factor in the
relative frequency of trials might be the level of uncer-
tainty about their outcomes. The more predictable
those outcomes became, the more likely it would be
that both parties, through some mechanism, would be
able to reach a settlement that was preferable to their
expectations of the trial's outcome and the additional

10. 5U.S.C.571, 101 Stat. 2738.

cost and delay: If the outcomes of litigation re-
mained uncertain, however, there might be times when
both parties would be excessively optimistic about
their prospects in court. Unless the settlement mecha-
nisms were effective at dispelling such optimism, the
parties might find themselves involved in a tal.

At least initially, the enactment of a statutory
compensation system might increase uncertainty about
the result of compensation claims decided by the
courts. In the present system, the outcome of some
individual takings claims can be difficult to predict,
but it is clear that the majority will fail. Under the
eligibility criteria contained in statutory compensation
proposals, a larger share of property owners would
potentially qualify for compensation. For that reason,
the outcome of particular claims would be more uncer-
tain. In addition, determining how the courts would
apply the proposed procedural changes, eligibility cri-
teria, and exceptions might require many years of liti-
gation. Nor is it guaranteed that the system would
reach a point at which court decisions were more pre-
dictable than they are now.

Because little information is available about the
use of ADR in the context of takings claims, infer-
ences about its possible effects must be based on its
more general use by the courts. To the extent that
such experience applies to takings litigation, signifi-
cant savings of time or money should not be expected
from ADR.

The use of ADR is not a new phenomenon. For
over 20 years, a number of federal courts have em-
ployed one or more ADR methods to manage their
caseloads. In addition, the Civil Justice Reform Act of
1990 established pilot programs and called for studies
of the effects of ADR and other reforms on judicial
case management, litigation costs, and the time re-
quired to close cases. Yet only limited empirical re-
search is available, and it suggests that ADR is less a
substitute for trials than a substitute for traditional

11. Foradiscussion of this phenomenon, see Richard A. PEsp@gmic
Analysis of Law4th ed. (Boston: Little, Brown, and C@992), pp.

554-564.

12. That conclusion might not hold if the parties were significantly averse
to risk—in other words, if they placed more value on receiving a certain
dollar amount than on getting a lottery ticket with the same expected

value.
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settlements reached by the litigating parties. On the
whole, research has not demonstrated that ADR signif-
icantly reduces the cost of litigation or the time re-
quired to dispose of casEs.ADR is well regarded,
however, especially because it affords parties an op-
portunity to present their case, something that does not
usually occur in traditional settlement negotiations.

Perhaps the closest analogy between ADR meth-
ods that are currently used by the federal courts and
the approach envisioned by some of the legislative
proposals on regulatory takings is court-annexed arbi-
tration. Under that approach, the courts encourage or
initially require the parties in a dispute to participate
in nonbinding arbitratior! (The parties, though, are
free to reject the decision of the arbitrator and move on
to a regular trial.) Some legislative proposals would
encourage the use of arbitration but would also stipu-
late that property owners could not be forced to use an
arbitrator.

Much of the empirical research on ADR has fo-
cused on the effectiveness of court-annexed arbitration
programs. But many of the studies suffer from meth-
odological problems and possibly a self-reporting
bias™ Arbitration is more expensive than traditional
settlement negotiations but less expensive than actual
trials. Thus, the effect of arbitration on litigation
costs would depend on how often arbitration replaced
a trial rather than a traditional settlement. The avail-
able research suggests that court-annexed arbitration
does not affect the number of trials. It may facilitate
settlements by allowing both sides to hear some of
each other's evidence, but that benefit must be weighed
against the additional cost of the arbitrations. Most
studies suggest that ADR offers little savings in litiga-

13. James S. Kakalik and othehs) Evaluation of Mediation and Early
Neutral Evaluation Under the Civil Justice Reform ASanta
Monica, Calif.: RAND, 1996), p. 10; andbBna Stienstra and Thomas
E. Willging, Alternatives to Litigation: Do They Have a Place in the
Federal District Courts¥Washington, D.C.: Federal Judicial Center,

1995), p. 10.

14. Programs vary among districts. In some districts, the parties are
encouraged to use arbitration. In others, the default is for cases to go to
arbitration, but either party may petition to waive the arbitration

requirement.

15. See Robert J. MacCoun and others, "Alternative Dispute Resolution in
Trial and Appellate Courts," in D.K. Kagehiro and W.S. Laufer, eds.,
Handbook of Psychology and LaiMew York: Springer-Verlag,

1992), p. 103.

tion costs or reduction in the time required to close
cases?®

Forcing the Government to Participate
in Binding Arbitration

Some of the legislative proposals would create new
avenues of recourse for property owners who were
affected by certain regulatory programs, including
those authorized under section 404 of the Clean Water
Act (the wetlands program) and the Endangered Spe-
cies Act. Under this approach, property owners could
choose to submit evidence that the agency's action had
reduced the value of their property. The agency would
then be required to respond promptly with an offer
either to purchase the property or to compensate the
owner. If the agency's offer was unacceptable to the
property owner, he or she could force the agency into
binding arbitration to decide what compensation, if
any, was appropriate. Binding arbitration is a trial-
like process in which a third party other than a judge
or a jury renders a decision that is enforceable in
court. Courts may hear appeals from binding arbitra-
tion, but they usually limit their review to procedural
issues.

Being able to force the federal government to use
binding arbitration would offer two benefits to prop-
erty owners. First, arbitration would probably be less
expensive than a trial in a federal court. Second, the
government would probably have fewer opportunities
to delay a decision on the owner's eligibility for com-
pensation. In reaching a decision, the arbitrator might
consider the same eligibility criteria that the proposals
set out for the courts. Consequently, if the property
owner was likely to qualify for compensation, the gov-
ernment might prefer to settle the claim before the ac-
tual arbitration.

Although arbitration might be less expensive
than a trial, it could still be costly. Because the arbi-
trator could apply the same criteria of eligibility for
compensation as would the courts, cases could remain

16.  Ibid., pp. 109-110.

17. Deborah Hensler, "Science in the Court: Is There a Role for Alternative
Dispute Resolution2®aw and Contemporary Problemsol. 54, no.

3 (Summern991), p. 186.
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complex, and considerable evidence and expert opin- could achieve. And if the outcome of an arbitration
ion might be required. Those factors might limit the  was not predictable, the parties might find it difficult
reduction in costs, relative to a trial, that arbitration to avoid either arbitration or an actual trial.



Chapter Five

Augmenting Requirements for
Agency Takings Analyses

major goal of the property rights proposals
A examined in this study is to discourage federal

agencies from pursuing regulatory actions that
impose onerous burdens on property owners. Some
legislative proposals would use an analytical require-
ment to achieve that goal; that is, they would modify
an existing requirement that federal agencies evaluate
the possible effects of their regulatory actions on prop-
erty rights before undertaking those actions. Specifi-
cally, provisions in the proposals include adopting
broader criteria to define what constitutes an action
that agencies should avoid, requiring agencies to pub-
lish their analyses, and subjecting the analyses to judi-
cial review. This chapter examines using an aug-
mented analysis requirement to change the behavior of
regulatory agencies.

Takings Analysis in the
Present System

If the government must compensate property owners
when it takes their property, it is reasonable that fed-
eral agencies should consider, before they act, the pos-
sibility that their decisions might cause a taking. A
statutory requirement for formally analyzing the po-
tential for a taking as a result of a proposed regulatory
action is an extension of similar analytical require-
ments imposed on government agencies over the past
30 years. For example, a “look-before-you-leap” prin-

ciple is embodied in statutes such as the National En-
vironmental Policy Act of 1969 and the Regulatory
Flexibility Act of 1980, which require federal agencies
to evaluate how a proposed action might affect the
environment or small businesses, respectively. Other
analytical requirements are imposed by executive or-
der; for example, one requires that agencies estimate
the costs and benefits of major new regulations before
they are promulgated.

The Basis for Takings Implications
Assessments

Executive Order 12630, issued in March 1988, re-
quires executive branch agencies to formally analyze
the takings implications of certain actions and to re-
port any significant findings to the Office of Manage-
ment and Budget. Those reports are called takings
implications assessments, or TIAs. The executive or-
der also instructs the Attorney General to develop
guidelines for agencies to use in conducting those
analyses. Proposals that would impose a statutory
requirement on agencies to consider the property rights

1.  Executive Order 12866, "Balatory Plannirg and Review,Federal
Register vol. 58 (Setember 30, 1993)p. 51735.

Executive Order 12630, "Governmental Actions and Interference with
Constitutionaly Protected Prgerty Rights,"Federal Registevol. 53
(March 15, 1988)p. 8859.
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implications of their actions build on Executive Order
12630.

The executive order lays out the components of a
TIA. The analysis must contain an assessment of the
likelihood that the proposed action could cause a tak-
ing of private property, a discussion of alternative ac-
tions that are less likely to cause a taking but that will
still satisfy the agency's obligations for action under
the law, and an estimate of the government's liability
for compensation should a court find that the proposed
action is a taking. Yet the actual requirements that
the order sets out are relatively modest. For example:

0 The analyses use the current definition of regula-
tory takings developed by the courts. According
to that definition, very few government actions
are likely to pose a significant risk of a taking.

0 Agencies are not expected to develop precise es-
timates of the liability that might arise in a par-
ticular casé.

0 Agencies prepare the assessments solely for in-
ternal use, and the analyses are protected from
public disclosuré.

0 The requirement is only enforceable within the
executive branch. Thus, it creates no legally en-
forceable duties.

The "actions" that the executive order covers in-
clude proposed federal regulations, the application of
federal regulations to a specific piece of property, a
physical invasion or occupation of private property, or
any related policy statements or actién@f course,

3. U.S. Attorney Generafzuidelines for the Evaluation of Risk and
Avoidance of Unanticipated Takin¢s988), pp. 21-22.

4. 1Ibid., p. 16.

5.  The confidentiality of takings assessments was uph&iiTirGroup/
Equipment Financing, Inc. v. United Statg4 Cl. Ct. 540 (1991).

6. The definition also includes proposed legislation and comments on
proposed legislation. In addition, the order specifies a number of ex-
ceptions including eminent domain, law enforcement actions, studies
and planning, military and foreign affairs functions, and actions apply-
ing to lands held in trust by the United States.

many government actions regulate the use of private
property with little or no chance of causing a taking
—for example, the requirements imposed on recre-
ational boaters by the U.S. Coast Guard detailing the
minimum safety equipment that they must carry. The
Attorney General's guidelines establish a process for
exempting from the analysis requirement specific poli-
cies or actions that, as a class, have no implications
for takings’

Each year federal agencies undertake thousands
of actions that could affect property rights or property
values. Out of that vast array, the agencies select only
a small number for a takings analysis. They achieve
that economy of effort in two ways. First, an agency
may prepare a "generic" TIA for activities that it en-
gages in repeatedly but that are unlikely to result in
takings. Second, some agencies have worked with the
Attorney General to develop agency-specific supple-
mental guidelines that exempt many of their activities
from the analysis requirement. For example, the
Army Corps of Engineers does not prepare a takings
assessment for every application it receives to dredge
and fill wetlands. Instead, it prepares an assessment
only if it plans to deny the permit or if the property
owner rejects the terms of the permit that the Corps is
willing to approve. Since the Corps rejects relatively
few permits over the course of a year, it prepares few
takings assessmerits.

Conclusions Regarding Takings
Analyses

To better understand the issues involved in the prepa-
ration of TIAs, the Congressional Budget Office re-
viewed agency-specific guidelines and several dozen
TIAs prepared by the regulatory branch of the Army
Corps of Engineers and the Departments of the Inte-
rior and of Agriculture. That review generated a num-
ber of conclusions.

7. U.S. Attorney GeneraGuidelines for the Evaluation of Rigk 3.

8. U.S. Attorney GeneraBupplementary Guidelines to Evaluate the
Risk and Avoid banticipated Takings for the Department of the
Army's Civil Works ProgranMarch 23, 1989), Appendix A, p. 4.
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One finding from CBO'’s review is that when
preparing TIAs, agencies must use considerable judg-
ment in deciding whether a proposed action might con-
stitute a taking. Indeed, judgment is virtually all they
have to rely on in evaluating actions such as proposed
legislation, rules, or regulations because the action's
effect on particular properties is often uncertain and
little legal guidance is available. (As discussed in
Chapter 2, the courts typically refuse to consider
claims at this point because the claims lack ripeness.)
Overwhelmingly, the TIAs that CBO reviewed deter-
mined that proposed actions were unlikely to cause a
taking of private property. Those outcomes reflect the
constitutional takings jurisprudence, under which gov-
ernment actions rarely constitute a taking.

Another broad conclusion that CBO reached is
that the agencies rely primarily on only a few argu-
ments to justify their conclusions. For example, agen-
cies often noted that the proposed action would not
eliminate all economically viable uses of the entire
property—an outcome that, for the courts, sometimes
precludes a taking. Agencies also argued either that
the proposed action would not impose restrictions on
the use of a specific property or that it would not af-
fect a constitutionally protected property interest. In
general, the TIAs were relatively short, tended to focus
on legal questions, and used qualitative evaluations to
reach their conclusions. Since the agencies found so
few actions that had the potential to cause a taking,
they seldom found it necessary to develop estimates of
potential liability or to consider alternative actions in
the TIAs.

The current takings analysis requirement has sev-
eral strengths. It replaces the ad hoc approach that
agencies would otherwise use with a more systematic,
documented one. At the same time, the process allows
for supplemental guidelines that give agencies discre-
tion to concentrate their analytic resources on the ac-
tivities that are most likely to generate takings claims.
Maintaining the confidentiality of the actual reports
encourages candor within the agency. In addition, en-
forcement of the requirement is kept out of the courts,
which prevents litigation—that could become pro-
tracted—over the minimum acceptable quality of the
analyses.

In addition to its strengths, the current takings

cases, the basis that agencies use to evaluate the con-
sequences of their actions is ambiguous because the
takings jurisprudence is unclear. That lack of clarity
may create doubts about the conclusions of takings
analyses and how the information they provide should
be used in an agency's decisionmaking. Moreover, the
analyses are not publicly available, and compliance
with the requirement is not enforced outside the execu-
tive branch. Consequently, the current requirement
does little to assuage the public's concerns that agen-
cies may fail to consider the effects of their proposed
actions on private property rights.

Proposed Modifications to the
Takings Analysis Process

Criticism of the current approach to takings analyses
has several themes. Some people claim that the pres-
ent requirement for analysis is too modest. Those who
believe that the courts' present definition of a taking is
excessively narrow want agencies to consider and,
where possible, avoid a broader set of effects on pri-
vate property. Some advocates of change contend that
protecting the analyses from outside review encour-
ages the impression that agencies do not comply with
the executive order—or, at the least, that they have
something to hide from those who might bear the costs
of regulation. In addition, some people are not con-
vinced that the executive branch enforces the analysis
requirement or has the proper incentives to do so.

The Congress in recent years has considered sev-
eral legislative proposals involving TIAs, and in gen-
eral, those bills would make three significant changes
to the takings analysis process. (Not all proposals
would make all of the changes.) The first change
would require agencies to use in their analyses the
statutory eligibility criteria for compensation that are
part of many property rights proposals. The second
would make the agencies' written assessments of the
implications for takings available to the public and
specifically to property owners who were directly af-
fected by an agency's decision. The third change
would make the analysis requirement legally enforce-
able—that is, by the courts. The shift in enforcement
would mean that interested parties could use the courts

analysis requirement has several weaknesses. In many to compel agencies to prepare an adequate analysis
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before choosing among actions that could affect the
uses and value of private property.

Takings Analyses Based on the
Proposed Eligibility Criteria

Some proposals for a new takings analysis require-
ment are part of larger bills that would create a statu-
tory compensation system with broader eligibility cri-
teria than the courts' constitutional takings jurispru-
dence (see the discussion in Chapter 3). Under those
proposals, agencies would be required to evaluate
whether a proposed action might trigger the statutory
eligibility criteria for compensation rather than
whether the action might violate the takings clause of
the Fifth Amendment.

Any requirement for an analysis of possible com-
pensation eligibility under the statutory criteria must
address at least three questions. First, what actions by
the agency must be evaluated, and when? Second,
how should agencies evaluate which exceptions (such
as those for health and safety or for nuisance) might
apply to the requirement for compensation? Third,
how should agencies estimate the reductions in prop-
erty value that might occur or the compensation that
might be required if a proposed action was carried
out?

What Actions to Evaluate, and When Some prop-
erty rights proposals that include a requirement for
assessing potential compensation eligibility stipulate
that proposed rules, legislation, or policies that are
likely to result in a compensation award must be eval-
uated before they are implemented. Thus, the volume
and nature of the required analyses would depend on
the meaning of the word "likely" and on what actions
gualified as "compensable." Some versions of the pro-
posals call for assessing the potential for a compensa-
ble action on the basis of the takings jurisprudence.
Others state that the proposed actions should be evalu-
ated according to legislatively defined criteria for com-
pensation eligibility. Under the statutory criteria, con-
siderably more government actions would have effects
that might qualify for compensation. As a result, con-
siderably more analyses could be necessary.

Yet exactly how enactment of any of the various
property rights proposals would affect the volume and
nature of takings analyses is unclear. One specific
source of uncertainty involves the courts' ripeness doc-
trine. Under the current analysis requirement, agen-
cies have used the doctrine to justify delaying their
analysis until a restriction has been applied to a spe-
cific property in a way that may have clearly evident
conseqguences for property rights. If agencies can con-
tinue to rely on arguments related to ripeness, they can
limit the analyses they must perform to the application
of regulations to specific properties. If they cannot,
more analyses might be necessary.

Applying Exceptions to the Compensation Require-
ment. Many regulatory actions by an agency are inel-
igible for compensation under both the constitutional
takings jurisprudence and various proposals for
changing the current system because they constitute
exceptions. The exceptions in the case of the courts'
body of law are implicit in the definition of a taking
under the Fifth Amendment; in the case of the propos-
als, the exceptions are explicit in the statutory criteria
for eligibility for compensation. Identifying the ac-
tions that fall under the rubric of those exceptions is a
crucial aspect of performing takings analyses.

Some of the legislative proposals dealing with
property rights contain two possible exceptions to the
compensation requiremeht.The first is an explicit
exception for actions that prevent or abate a nuisance.
The second is possibly implicit; the exception is really
an assumption that if an agency's regulatory restriction
does not interfere with an owner's reasonable,
investment-backed expectations for the use of the
property, no compensation is required. Both excep-
tions would be difficult to apply in situations in which
an agency attempted to analyze the impact of a regula-
tion before it had actually been implemented, because
the regulation might affect numerous properties in
possibly uncertain ways. Evaluating the takings con-
sequences of a restriction on a particular piece of
property is easier, but it can still require considerable
time and information.

9. These exceptions are described in greater detail in Chapter 3.
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Requiring agencies to evaluate whether their pro-
posed action might abate a nuisance (and thus not trig-
ger compensation eligibility) would present them with
a difficult task. As discussed earlier, the courts regard
some forms of conduct as a nuisance per se, but for
other actions, the courts apply a multifactorial balanc-
ing test to determine whether an offending use of a
property is a nuisance. Generally speaking, a court
weighs the gravity of the harm caused by the use
against the benefits that the use would generate, and
its conclusion often depends on the particular facts of
a case. That kind of specificity would make it difficult
for an agency to identify a nuisance exception when it
was evaluating regulations that had not yet been ap-
plied to particular properties. In contrast, if an agency
evaluated the implications of a restriction on a specific
property, it would have more of the information it re-
quired to apply the nuisance balancing test. Despite
the increased data, however, performing a balancing
test to identify a nuisance before the fact could be sub-
jective in many circumstances.

The courts now use the inquiry into an owner's
reasonable, investment-backed expectations to deter-
mine whether the property owner had a so-called com-
pensable expectancy for the use of that property that
the agency's action restricted or eliminated. Although
that inquiry helps to ensure that property owners are
appropriately compensated, in many cases it is diffi-
cult to carry out? Assessing such expectations would
be especially problematic for agencies if the regulatory
action at issue was a general regulation that had not
yet been put into effect. Reasonable, investment-
backed expectations are specific to a particular owner
and piece of property. Before the general regulation
had become effective and been applied to particular
properties, information about its implications for tak-
ings would be limited. As a result, agencies might be
reduced to making rough generalizations about the
investment-backed expectations of large numbers of
property owners.

Estimating Reductions in the Value of Property At
present, specific changes in property values receive
little attention in most takings cases. Under the consti-

10. The advantages and disadvantages of using such an inquiry are dis-
cussed in Chapter 3.

tutional takings jurisprudence, such losses are decisive
only when a government's regulatory action eliminates
nearly all of a property's value. That approach is also
reflected in the way agencies conduct their TIAs (that
is, reductions in property values play only a small
role). The Attorney General's guidelines emphasize
that approach because they stress that any estimates of
potential liability are not expected to be precise.

In contrast, for some of the proposed compensa-
tion regimes, the extent of any reduction in property
value would largely determine whether a property
owner was eligible for compensation. If those same
compensation criteria were incorporated into the
takings assessment process, agencies could be ex-
pected to devote more time and resources to estimating
the possible reductions in property values that their
proposed actions might cause. The guestion then is,
How might agencies estimate those losses and how
reliable would those estimates be?

In situations in which agencies were evaluating
the effects of a restriction on a specific property, they
could use essentially the same technigues that would
be used in the trial of an actual compensation claim.
That process usually involves gathering expert ap-
praisals of the change in the property's value caused
by the government-imposed restriction. The advan-
tages and disadvantages of using that approach to de-
termine eligibility for compensation, which were de-
scribed in Chapter 3, also apply here. In some in-
stances, appraisals can provide an objective basis for
estimating the reductions in value that owners would
bear as a result of a regulatory action. But sometimes
appraisals of undeveloped land—the kind of property
that federal restrictions often affect—are expensive,
sensitive to critical assumptions, and subject to vocif-
erous criticism by opposing parties. In addition, ap-
praising large numbers of properties might be prohibi-
tively expensive.

Another approach would be to insert estimates of
the cost of a regulation into an economic model that
would predict how those costs might change the prices
of different kinds of property. Yet the modeling ap-
proach has several drawbacks that limit its usefulness.
The estimates of regulatory costs that it produces can
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be inaccuraté! In addition, economists often disagree
about the appropriate way to model the effects that
regulations have on property values in the short4un.
Even in cases in which the choice of modeling is un-
controversial, the necessary information about respon-
siveness of the demand and supply of land to prices
may simply not exist® As a result, in many instances
the modeling approach might generate illustrative esti-
mates, but in all likelihood those estimates would be
highly sensitive to plausible changes in the assump-
tions that underlay the model.

An alternative approach is to apply statistical
techniques to a set of data on the attributes and values
of properties. Economists and real estate specialists
have developed several methods for estimating the ef-
fect of various factors, including changes in regula-
tions, on property valueé$. However, most of those
techniques measure the effects of regulatory actions
after the fact. That is, they measure how an action
changes property values after both the action and the
adjustment in value have occurred. To calculate the
change, the estimation technique must isolate the effect
of the specific regulation from the many other factors
that also affect property values. The quality of the
resulting estimates depends largely on the strength of
the models that are used and the quality of the data

11. Robert W. Hahn, "Regulatory Reform: What Do the Government's
Numbers Tell Us?" in Hahn, e®Rjsks, Costs, and Lives Saved: Get-
ting Better Results from RegulatifNew York: Oxford University
Press, 1996), pp. 219-224; and Adam B. Jaffe and others. "Environ-
mental Regulation and the Competitiveness of U.S. Manufacturing:
What Does the Evidence Tell UsPurnal of Economic Literature

vol. 33 (March 1995), p. 158.

12. See Thomas D. HopkinRegulatory Costs in ProfilRolicy Study
No. 132 (St. Louis: Center for the Study of American Business, Wash-
ington University, August 1996), p. 27; and Frank S. ArnBlch-
nomic Analysis of Environmental Policy and Regulafidew York:

John Wiley & Sons]1995), pp. 161-162.

13. Arnold, Economic Analysis of Environmental Policy and Regula-

tion, p. 20.

14. See W.P. Beaton, "The Impact of Regional Land-Use Controls on
Property Values: The Case of the New Jersey Pinelarais¢' Eco-
nomics vol. 67, no. 2 (1991), pp.172-194; W.P. Beaton and M.
Pollock, "Economic Impact of Growth Management Policies Sur-
rounding the Chesapeake Bay,and Economicsvol. 68, no. 4
(1992), pp.434-453; Lawrence Katz and Kenneth T. Rosen, "The
Interjurisdictional Effects of Growth Control on Housing Prices,"
Journal of Law & Economigwol. 30 (April 1987), pp. 149-160; and
G.R. Parsons,"The Effect of Coastal Land Use Restrictions on Hous-
ing Prices: A Repeat Sale Analysidgurnal of Environmental Eco-
nomics and Managemengl. 22 (1992), pp. 25-37.

available to researchers. Such studies usually require
large amounts of data, which tends to make them very
costly.

Given the cost and delay associated with the sta-
tistical approach, agencies might prefer not to conduct
a new study but rather to infer the likely effects of a
proposed action from the effects identified in previous
studies of similar actions. Essentially, that approach
constitutes estimation by analogy, and the reliability of
the estimates it produced would depend on the similar-
ity of the proposed action to the one that was studied.
It would also depend on the quality of the initial study
and whether the two actions applied to essentially the
same kind of property. Most studies of that sort eval-
uate the effects of an action on property values in a
relatively small geographic area. It might simply be
inappropriate to generalize from those estimates to a
larger and perhaps national level.

With additional efforts and resources, regulatory
agencies could probably generate better estimates of
the changes in property values that were induced by
their actions. But those estimates would probably not
be precise enough to tell agencies whether their actions
would result in compensation payments. A more
likely scenario is that agencies would use such studies
to reach qualitative conclusions about the risk and
magnitude of the compensation awards that their ac-
tions might produce.

Publishing Takings Assessments

Proposals to strengthen the existing requirement for
takings analyses have two general objectives: to im-
prove agency decisionmaking and to provide public
notice of government actions that would limit the uses
of privately owned property. An enhanced TIA re-
quirement that included publication of the analyses
could serve both of those purposes, but it might not
serve them equally well. To be effective as a manage-
ment tool, the TIAs must be thorough and candid, and
candor is more likely to thrive if the process is kept
confidential.

Yet confidentiality reduces the Congress's and
the general public's insight into the decisionmaking
practices of the agency and the expected burdens on
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property owners that various actions might impose.
Publishing the takings analyses would draw attention
to agency decisionmaking and might increase the fre-
guency of lawsuits (as often occurs with the publica-
tion of environmental impact statements). Agencies
would have a strong incentive to avoid that attention
and potential litigation by skewing their analyses in

such a way that takings implications were rarely, if

ever, found.

Enforcing a Strengthened Takings
Analysis Requirement

Shifting the enforcement of the takings analysis re-
quirement from the executive to the judicial branch
could accomplish two purposes. First, it might better
ensure that agencies complied with the requirement for
analysis. (Inthe present system, courts play no role in
enforcement because the existing requirement was es-
tablished by executive order.) Second, judicial review
of the content of the analyses could provide a counter-
balance to the incentives that agencies might have to
misrepresent the implications of their proposed actions
in reports made available to the public.

There is more than one way to define the role
that the courts might play in enforcing the takings
analysis requirement. For example, the courts' role
might be limited to ensuring that a written report was
completed at the "appropriate” time in the agency's
decisionmaking process. Alternatively, the Congress
could direct the courts to ensure that the analyses sat-
isfied certain minimal requirements. In addition, the
courts might review the reasonableness of an agency's
conclusions. Some proposals require agencies to
adopt the regulatory approach that would impose the
least burden on property owners while still complying
with the law. If such a proposal was enacted, the
courts would also be responsible for verifying that
agencies had selected the least burdensome approach.

If courts were asked to evaluate the legal ade-
guacy of an assessment or its conclusions, the out-
come would depend significantly on the level of scru-
tiny that the courts employed. Typically, the courts
give agencies considerable leeway in exercising their
professional judgment. In most instances, the courts
evaluate an agency's decision according to the stan-
dards set by the Administrative Procedures Act of
1946*° Under that law, the courts will set aside a de-
cision only if they find it to be arbitrary or capricious,
an abuse of discretion, or otherwise not in accordance
with the law. Given that courts have considerable dif-
ficulty in deciding most takings cases, it seems un-
likely that they would hold agencies to a very stringent
standard when making similar determinations of the
takings implications of an agencysoposedaction.
However, identifying a taking is a legal judgment that
the courts are qualified to make (as opposed to a sci-
entific area in which the agency might have expertise).
As a result, courts might be more willing to undertake
a thorough review of an agency's takings analyses.

Although relatively rarely, federal courts some-
times set aside an agency's decision if it is based on an
analysis that the courts consider inadequate. In certain
instances, opponents of a proposed action by an
agency may challenge the adequacy of the analysis
that the agency is required to perform as a means of
delaying or possibly preventing the action from being
carried out. That practice has been a feature of the
nation's experience with the National Environmental
Policy Act, which requires government agencies to
prepare environmental impact statements before mak-
ing decisions that could significantly harm the environ-
ment!® Twenty-eight years after the law was enacted,
its requirements and the adequacy of individual envi-
ronmental impact statements are still being contested
regularly in the courts.

5 U.S.C. 551-559, 701-706, 60 Stat. 237.

16. 42 U.S.C. 4321, 83 Stat. 852. For examples, see Walter A.
RosenbaumEnvironmental Politicsand Policy,2nd ed (Washing-

ton, D.C.: CQ Press, 1991), p. 282.






Chapter Six

Paying Compensation Awards
from Agency Budgets

trated that one major objective of their efforts

and of the legislative proposals they have gener-
ated is to discourage federal agencies from making
decisions that restrict the use of private property. To
do that, some proposals would require agencies to use
their own budgets—that is, their annual appropria-
tions—to pay any compensation awards that resulted
from their actions. That approach is a significant de-
parture from the present system in which awards for
compensation are not usually paid by the agency
whose action prompted the award.

poperty rights advocates have clearly demon-

The Current System for
Paying Compensation Awards

In the current system, when a court awards a property
owner compensation for a regulatory taking or when a
settlement involving compensation is reached, the
money for the award usually comes from a general
governmentwide account called the Claims and Judg-
ments Fund. The Congress established the fund
through the Automatic Payment of Judgments Act of
1957 (alsknown as the @plemental Appropriations
Act) to pay compensation for claims and judgments
against the United States thahist otherwise autho-
rized by law* The Claims and Judgments account is

1. 31 U.S.C. 1304, 70 Stat. 678, 694. If some other law authorizes the
payment of corpensation, the terms of that law determine how, when,
and from what source the cpemsation will bepaid. Theprinciple
holds even if the funds that the @oess apropriated for thapurpose
are inadquate topay the award. In those cases in which a law

funded through a permanent, indefinite appropriation.
That means that no additional Congressional action is
necessary to pay an award from the féind.

A variety of government actions can generate
payments from the Claims and Judgments Fund. (One
example is awards of damages for breach-of-contract
suits.) In recent years, payments from the fund have
averaged roughly $600ilfion annually, with consid-
erable fluctuations from year to year. Payment of just
compensation resulting from successful regulatory
takings claims against the government is a small por-
tion of the fund's annual outlays—uwith infrequent ex-
ceptions.

Payments from the Claims and Judgments Fund
show up in accounts of total government spending, but
they have little other effect on the federal budget pro-
cess. Expenditures from the fund fall under the cate-
gory of mandatory spending, so they do not compete
for money with other programs under the discretionary
spending caps of the Budget Enforcement Act of 1990.
That budgetary approach helps to ensure that compen-
sation awards are paid promptly. However, it does
not provide an explicit financial incentive for federal
agencies or the Congress to avoid activities that might

identifies the source gfayment, the Claims and Jgments Fund is
unavailable. But if no existinlaw has authorized thyment of an
award, it mg bepaid from the Claims and Jgahents Fund.

2. Toensure that this account is used for its intepdrsbse, an overseer
determines whether the fund is availablgay a given award. For
years that role waperformed ly the General AccountinOffice.
Effective October 19, 1996, that pessibility was transferred to the
Office of Mangement and Bugkt, which delgated it to the Treasyr
Departmentpursuant to the General Accourgi®ffice Act of 1996.
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result in awards. Opponents of the proposals contend

those agencies would impose unfair burdens on prop-

that agencies and the Congress are sensitive to the erty owners.

takings implications of their regulatory activities even
without such an incentive. But critics of the current
system maintain that a more powerful financial incen-
tive is needed to offset what they see as a tendency for
agencies to regulate in ways that are inefficient or un-
fair. For that reason, they advocate requiring agencies
to pay compensation awards from their budgets.

The Rationale for New
Incentives

The argument for creating new incentives to encourage
federal regulatory agencies to make their decisions on

Those arguments have led property rights advo-
cates to propose a new incentive structure for agencies
to remedy the alleged unfairness in the distribution of
regulatory costs. Thus, agencies whose regulatory ac-
tions triggered compensation awards would be re-
quired to use their annual appropriations to cover
those awards. That requirement would force agencies
to divert available funds or to request additional re-
sources from the Congress in the current or subse-
quent year. Supporters of such an arrangement argue
that it would make agencies consider more carefully
the effects of their proposed actions on property rights
and values. Agencies might then change the mix and
level of their regulatory activities to avoid completely
or reduce substantially the expected number and size

a different basis assumes that those agencies are now of compensation payments they would have to make.

making decisions that are inappropriate. That as-
sumption is fiercely debated by those who benefit and
those who suffer from regulation. There is evidence
that agencies do not always issue rules that satisfy at
least one test of economic efficiency—that the mar-
ginal benefit of tightening a rule just equal the mar-
ginal cost Other data show that the government does
not systematically channel its resources toward reduc-
ing the greatest risks of morbidity and mortality before
it moves on to regulate lesser rigk<€ritics of exist-

ing regulatory approaches point as well to the inflexi-
bility and complexity of current regulations and the
reluctance of agencies to employ more market-oriented
approaches to preventing the harms that the regula-
tions seek to avoitl. They also argue that even if fed-
eral agencies regulated efficiently, in many instances

3. Robert W. Hahn, "Regulatory Reform: What Do the Government's
Numbers Tell Us?" in Hahn, edRisks, Costs, and Lives Saved:
Getting Better Results from Regulatidfew York: Oxford University
Press, 1996), pp. 219-224.

4.  Tammy O. Tengs and John D. Graham, "The Opportunity Costs of
Haphazard Social Investments in Life Saving," in Hatisks, Costs,
and Lives Savegp. 167-182.

5. See T.H. Tietenberg, "Uncommon Sense: The Program to Reform
Pollution Control Policy," in Leonard W. Weiss and Michael W. Klass,
eds.,Regulatory Reform: What Actually HappendB®ston: Little,
Brown, and Co., 1986), pp. 269-303.

As a result, property owners would encounter less reg-
ulation than they do now.

Critics of such proposals argue that making
agencies financially responsible for compensation
awards could result in too little regulation. Agencies
enjoy little or none of the benefits of the regulations
they develop and enforce. If they were made finan-
cially responsible for a disproportionate share of the
costs of regulations, they might have little incentive to
enforce those regulations, even if the public benefits of
their doing so far exceeded the costs.

The argument for adopting new incentives to in-
fluence the decisions of regulatory agencies presup-
poses that the Congress and the President do not exer-
cise sufficient control over those decisions with the
tools that are currently available. (Those tools include
the appointment of agency directors, oversight and
reauthorization activities by Congressional commit-
tees, clearance of the agencies’ appropriation requests
by the Office of Management and Budget, and the an-
nual Congressional appropriation process.) The level
of Congressional and Presidential control over agency
decisions is the subject of a vast literature in political
science and other fields. Scholars are divided into two
main groups—those who believe that regulatory agen-
cies operate independently of the Congress and the
President, and those who disagree with that notion.
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The claims of each side in that debate are difficult to
test with any rigof.

Among the most powerful tools that the Congress
and the President have to influence the decisionmaking
of regulatory agencies is the threat of reducing their
annual appropriations. But in practice, that threat can
be difficult to carry out, which makes the appropria-
tion process an unwieldy tool for changing agency be-
havior. One reason is that the process is divided
among many actors who may disagree about the extent
of problems and the appropriate solutions. And al-
though the appropriation process is sometimes used to
make policy, that practice can be undesirable because
it causes conflicts between authorizing and appropria-
tions committees in the Congress.

The proposals to compensate property owners
for regulatory takings by tapping the budget of the
agency whose action triggers the award thus raise a
number of issues for both the agencies and the Con-
gress. For example, exactly what appropriations
would be used for the payments? Do agencies really
have the discretion to change their regulatory behav-
ior? And what would be the role of the courts and the
Congress under such an approach?

Paying Compensation Awards
from Annual Appropriations

The Congress determines the budgets of most federal
regulatory agencies through annual appropriation acts.
Agencies in their turn have some control over how
their annual appropriations should be spent, as long as
their decisions are consistent with any relevant faws.

6. Randall L. Calvert, Mark J. Moran, and Barry R. Weingast,
"Congressional Influence over Policy Making: The Case of the FTC,"
in Matthew D. McCubbins and Terry Sullivan, ed€gngress:
Structure and Polic{New York: Cambridge University Press, 1987),
pp. 493-502.

7. See General Accounting Office, Office of the General Counsel,
Principles of Federal Appropriations La&nd ed., vol. 1 (1991). In
making their decisions, agencies typically look at the language of their
appropriations, the laws that authorize their activities, ctiesn
reports and hearings, decisions of the Comptroller General, and laws
governing the use of Congressionally appropriated funds. Disputes
regarding an agency's use of its appropriations occasionally land in
court. But courts usually grant agencies considerable latitude to

Under some property rights bills, compensation
awards would be paid from the budget of the agency
whose action triggered the award. But what is meant
by "agency budget"? Two general possibilities are the
appropriation that funds the specific regulatory pro-
gram that caused the compensation award and the ap-
propriations of the agency as a whole. In some cases,
using either source of funding to pay compensation
would lead to the same outcome; in others, the out-
comes could be very different.

What Appropriations Would Be Used
for Compensation Payments?

A targeted approach to compensation would make a
particular regulatory program entirely responsible for
the possible financial implications of its decisions.
That kind of approach would also make it more likely
that the agency's funds would be inadequate to pay for
all of the compensation awarded—because it would
limit the appropriations available for compensating
property owners. For example, the General Account-
ing Office estimated that pending takings claims in-
volving the Army Corps of Engineers' wetlands per-
mitting program at one point alleged more than $300
million in damage$. The annual budget of that pro-
gram, which regulates wetlands under the Clean Water
Act, is approximately $100 iition. If the courts
awarded compensation that was even a sizable fraction
of the alleged damages (recognizing that the damages
sought typically far exceed those that might possibly
be awarded and that payment of the awards would be
spread over several years), the Corps' regulatory pro-
gram could not pay all of the outstanding awards it
owed without requesting additional funds from the
Congress.

Adopting a more general approach would mean
viewing the "agency budget" as the appropriation for
the organization as a whole rather than for a specific
regulatory program. That framework would increase
the appropriations available to pay compensation and

perform their duties, including the way they administer their limited
appropriations.

8.  General Accounting OfficElean Water Act: Private Property Claims
as a Result of the Section 404 PrograBAO/RCED-93-176FS
(August 1993), p. 18.
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make it more likely that agencies would be able to pay
more awards. (In the case of the Corps of Engineers,
the appropriation for all civilian programs exceeds $3
billion. Most of it goes to maintain or improve water-
ways and shorelines.) The disadvantage of using the
more general approach is that the diversion of funds to
pay outstanding awards could affect many unrelated
programs. In that case, the program generating the
compensation awards would not bear the full financial
cost of its decisions. The Congress may be reluctant
to penalize the many other activities of a large, diverse
agency for the decisions of a single program office.

Limits on the Use of Agency
Appropriations

The language of the appropriation itself may be a siz-
able constraint on how agency appropriations can be
used to compensate property owners. The more gen-
eral the language, the more likely it would be that
those funds could be used to pay outstanding awards.
Some appropriation language is quite broad—for ex-
ample, when a lump sum is appropriated for general
program administration—and funds of that sort would
be the most likely sources for compensation payments.
Other appropriations, however, are highly restrictive
—for example, when the Congress appropriates a spe-
cific sum for a particular activity or to acquire specific
items within a certain period. Those funds are less
likely to be available to pay compensation awards.

One factor that could affect an agency's ability to
pay outstanding awards under some proposals is the
extent of its authority to reprogram or transfer its ap-
propriations. Agencies are free to reprogram unobli-
gated funds—that is, to shift funds from one budget
category to anothawithin an appropriation—as long
as the expenditures fall within the scope of the appro-
priation's general purpose and do not violate any spe-
cific limitation. Whether the payment of compensa-
tion was within the general purpose of an appropria-
tion would depend on the appropriation's specific lan-
guage.

An agency's ability to transfer funds might be
another deciding factor in whether it could pay for
compensation awards. In contrast to reprogramming,
a transfer shifts budget authority from one appropria-

tion to another. An agency may have multiple appro-
priations, each funding a different program. If awards
for compensation exceeded the resources available
from the annual appropriation that funded a particular
regulatory program, agencies might wish to transfer
money from another appropriation to fund the awards.

Today, all such transfers must be authorized by
the Congress. Some of the legislative proposals to
adopt a new regulatory compensation system would
grant agencies the authority to transfer funds between
appropriations to pay outstanding compensation
awards. On the one hand, that kind of flexibility
would make it easier to pay awards. On the other, it
would make it easier to divert funds from programs
that were not directly responsible for the actions that
prompted the compensation.

What would happen if outstanding awards ex-
ceeded the available funds? Participants in the debate
over changing the takings claims regime have different
views of whether the volume of successful claims un-
der the various property rights proposals would ever
produce such an outcome. For the purposes of the
discussion in this section, the Congressional Budget
Office assumed that some claims for compensation
made under the proposed statutory compensation re-
gimes would be successful and would become payable
from agencies' appropriations. (The possible size of
those successful claims is the subject of Chapter 7.)

If compensation awards exceeded available
funds, agencies might face conflicting Congressional
directives. The language of their appropriation might
direct them to use the funds to carry out specific statu-
tory responsibilities, such as regulation, but the Con-
gress might direct them to pay outstanding regulatory
compensation claims as well. What is an agency le-
gally required to do when it faces competing statutory
obligations and has insufficient funds to meet them
simultaneously? The answer is, it depends.

A review of the law governing appropriations is
beyond the scope of this study, but some general
points are helpful. First, an agency's expenditures
must be consistent with its authorizing legislation and

9.  General Accounting OfficePrinciples of Federal Appropriations
Law, p. 2-36.
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the language of its appropriation. Sometimes the lan-
guage and the directives of the two conflict. That
raises the second point. The Congress can always re-
peal prior legislation (such as the law that authorizes a
federal regulatory program), but the courts prefer that
it be done explicitly rather than implicitly. When the
judiciary confronts a question regarding two laws that
conflict, courts will attempt to interpret the laws "har-
moniously" wherever possible. Third, when two stat-
utes are irreconcilably in conflict, the more recent stat-
ute, as the later expression of the Congress's will in the
matter, generally governs.

Agencies confronted with compensation pay-
ments would go through a series of steps to liquidate
those claims. First, the agency might exhaust the ap-
propriation that the Congress explicitly specified as a
source of compensation payments. Next, the agency
would have to determine what, if any, other funds
were available to pay any remaining awards. Whether
other funds were available would depend on the exact
language of the compensation statute and the appro-
priation act. After identifying any additional sources
of funds, the agency would pay judgments from the
unobligated funds in that account—thereby reducing
the money available for the other activities that the
account pays for. If outstanding awards still remained
after all available appropriations had been obligated,
the agency would have to request additional funds
from the Congress. (See the later discussion on the
role of the Congress.) So-called judgment creditors
who received no compensation that year would never-
theless maintain their rights to compensation, which
would be paid from the next year's appropriation (if
available). Under some of the legislative proposals,
creditors would be entitled to compound interest on the
unpaid award.

In sum, if outstanding compensation awards and
the cost of meeting an agency's statutory obligations
exceeded the agency's available funds, something
would have to give. Agencies cannot spend more than
the Congress appropriates for them. They would ei-
ther have to reduce some of the activities that they
were legally responsible for undertaking—for exam-
ple, protecting the environment—or defer the payment
of outstanding compensation awards. Indeed, some
circumstances might require agencies to do both.
Those responses demand a certain level of flexibility
on the agency's part. Whether agencies have sufficient

discretion to change their behavior is a matter of con-
tention.

Could Agencies Change Their
Regulatory Behavior?

If agencies were largely free to choose among a vari-
ety of options in implementing regulatory legislation, a
new financial incentive could have a dramatic effect
on an agency's decisions. But if those decisions were
for the most part beyond their control—perhaps be-
cause they were dictated by the Congress or the
courts—even strong incentives could not be expected
to have much of an impacCanagencies change their
behavior? How much flexibility do they have in re-
gard to their regulatory responsibilities?

The Extent of Agency Discretion

The alleged need for an incentive mechanism to
change agencies' regulatory behavior supposes short-
comings in the factors that currently motivate agen-
cies. One school of thought suggests that agencies
regulate according to the broadest possible interpreta-
tion of the law—in order to maximize their prestige
and power. Another sees agencies as vulnerable to the
influence of certain interest groups that use legal and
other pressures to encourage more aggressive imple-
mentation and enforcement than would otherwise be
the case. A competing viewpoint casts agencies as
specialized organizations that have been established to
pursue a narrow set of goals; within that framework,
according to this perspective, agencies try to maximize
social welfare. They are limited in their ability to do
so, however, by the Congress, which writes the laws
they enforce and determines their budgets. Conse-
guently, agencies may have few nonregulatory options
available to them to meet the statutory goals.

In general, regulatory agencies enjoy significant
but not unlimited discretion to interpret, implement,
and enforce the laws under their jurisdiction. So it
may be reasonable to expect that agencies would try to
adapt to the new financial incentives that some of the
legislative proposals for change in the takings system
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would put into place. What may be unreasonable is to
believe that agencies enjoy sufficient foresight or dis-
cretion to avoid all actions that might trigger awards

of compensation.

The degree of regulatory flexibility available to
an agency depends in large measure on the law that the
agency is enforcing. The Congress often legislates in
broad terms, leaving the details of implementing the
law to an agency with expertise in the field. Agencies
thus flesh out the statutory frameworks laid out by the
Congress by promulgating rules and regulations. De-
pending on how the Congress writes a law, agencies
may enjoy broad discretion to develop the regulatory
program or none at all. A law may precisely define
the duties of the responsible agency, or it may allow
the agency considerable latitude in doing so. In the
latter case, an agency will enjoy more flehkilp in
drafting regulations and enforcing the law—uwhich in
turn would allow it to adjust its actions in ways that
could reduce the likelihood of successful compensation
claims. But the level of discretion available to agen-
cies to change their regulatory behavior and thus avoid
compensation awards must be evaluated on a case-by-
case basis.

Other factors also affect an agency's flexibility in
carrying out its regulatory responsibilities. The law
authorizing a regulatory program may itself stipulate
the process of writing regulations, but more general
procedural requirements established by the Adminis-
trative Procedures Act of 1946 may also come into
play!® That law defines the role of the federal courts
in reviewing decisions made by regulatory agencies.

Judicial Review of Agency Decisions

Judicial review of agency actions could constrain the
ability of regulatory agencies to change their behavior

in response to the incentives contained in the various
property rights proposals. If agencies attempted to
modify their regulations and enforcement practices,

the courts in all likelihood would be asked by people

interested in maintaining the status quo to decide
whether those changes were consistent with underlying
law. Such judicial review may limit the discretion of

10. 5U.S.C.551-559, 701-706, 60 Stat. 237.

the agency. The courts usually defer to the agency’s
expertise if technical issues are involved in the matter
under review, unless the agency has clearly ignored or
misinterpreted information concerning the Congress's
intent regarding the law that authorized the regulation.
Courts are reluctant to substitute their interpretation of
a law for that of the agency unless the agency's inter-
pretation is clearly unreasonable. In general, the court
is unlikely to overturn an agency's regulatory action

unless the court finds it to be arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance
with law.

Yet despite significant judicial deference to the
agencies' judgments and decisions, the courts in many
instances have overturned the actions of regulatory
agencies! Even more numerous are cases in which
an interested party sues the government to at least de-
lay an agency's regulatory action, regardless of
whether the suit has any prospect of succeeding. Two
factors contribute to that kind of litigation. The first is
that regulatory legislation frequently contains provi-
sions allowing so-called citizen suits. Many environ-
mental laws, including the Clean Water Act and the
Endangered Species Act, contain such provisions, and
people have often used them to force changes in regu-
latory programs. The second factor is the statutory
deadlines—which require the completion of certain
regulatory actions by set dates—that are part of some
regulatory laws. Those deadlines give the courts
something concrete to enforce and can strengthen the
bargaining position of organizations that are willing to
sue to enforce them.

Concerns about potential litigation tend to make
agencies cautious in the regulatory process. The pos-
sibility of legal action, such as judicial review, serves
to limit the discretion of agencies in their implementa-
tion of statutes. Agencies may also be reluctant to
change their regulatory enforcement because interested
parties could use the courts to scrutinize an agency's
rationale for a change in its regulations, which might
"raise the bar" in terms of what the agency had to jus-
tify. As a result, the threat of legal action might hin-

11. Lettie M. Wenner, "Environmental Policy in the Courts," in Norman J.
Vig and Michael E. Kraft, edsEnvironmental Policy in the 1990s
2nd ed. (Washington, D.C.: CQ Press, 1994), pp. 145-164; and Walter
A. Rosenbauminvironmental Politicsand Policy 2nd ed. (Wash-

ington, D.C.: CQ Press, 1991), pp. 92-96.
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der agencies from changing their regulatory behavior
in response to the incentives found in some of the pro-
posed property rights bills.

The Role of the Congress

As the earlier discussion makes clear, the Congress
would be a key player in the payment of compensation
under the various proposals for establishing a statu-
tory compensation system. If the resulting compensa-
tion awards were large relative to an agency's funding,
the agency would probably turn to the Congress for a
supplemental appropriation or an increase in its appro-
priation for the following year. The Congress would
then have to decide whether to divert funds from other
spending priorities or to insist that the compensation
be paid from the agency's existing resources. In the
latter case, the payment of some compensation awards
could be delayed—and under some of the proposals,
the awards would grow as they accrued compound
interest.

Although the Congress might have few immedi-
ate options when an agency first requested more
money, it could take steps to avoid such difficult deci-
sions in subsequent years. For example, it could limit
the funds available in the future to pay hew compensa-
tion awards, which might deter litigation by property
owners and reduce the volume of awards in the longer
run. Yet that kind of approach would also undermine
the purposes of a statutory compensation system. As
an alternative, the Congress could instruct agencies to
change their regulatory practices to reduce the likeli-
hood of large awards. But that solution has a draw-
back as well: it would require a consensus about how
those programs should be changed, and that agreement
might be difficult to secure. Moreover, such changes
might reduce the protection or benefits to the public
that the regulatory program had previously afforded.

Under many of the property rights proposals, the
Congress would not exercise direct control over the
number of compensation awards that arose. Rather,
the generation of awards in a statutory compensation
system would be a function of the eligibility criteria
that were chosen, the response of regulatory agencies
to the new financial incentives they would face, the

statutory obligations for which agencies are legally
responsible, and the propensity of property owners to
sue for compensation. What the Congress could con-
trol through the annual appropriation process would
be the number of awards that were actually paid in
any year. Thus, although the process that generated
compensation awards would in many ways be auto-
matic, the process that liquidated them would require
Congressional action.

The effect of the incentive systems envisioned in
some property rights proposals would depend on how
the Congress reacted to the system over a period of
several years. As noted earlier, when two statutes
conflict and cannot be reconciled, the more recent stat-
ute, as the later expression of the Congress's inten-
tions, governs. Under a statutory compensation re-
gime, an agency's appropriation would usually be the
most recent law. Thus, an appropriation, and any re-
strictions on its use, might prevail over the legislation
that established the statutory regime. If an appropria-
tion was written to preclude the payment of compensa-
tion awards, then those funds would not be available
for that purpose.

The rule that the Congress's latest statute pre-
vails has important consequences for the operation of
an incentive system based on the annual appropriation
process. The continued operation of such a system
would hinge significantly on the willingness of the ap-
propriations committees to allow agencies' budgets to
be used for compensation payments. In any year, the
committees could write the appropriation to try to pro-
tect specific programs by earmarking funds solely for
their use or limiting the funds available to pay com-
pensation awards. Another option for the appropria-
tors would be to attempt to change the underlying law
or its enforcement, but that approach entails several
procedural hurdles.

The impact on the federal budget of a statutory
compensation system could become a real concern if
awards in the aggregate were significant in size and
effectively translated into outlays. If compensation
awards were small, the regulatory agencies might be
able to absorb them with little or no effect on the over-
all budget. Moreover, even if aggregate compensation
awards were large, the Congress would always retain
its discretion to limit the appropriations available to
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pay them. At the same time, the Congress might be
hard-pressed to deny the funding required to pay
claims after property owners had already established
their legal eligibility for compensation—especially

since those outstanding claims accrue compound inter-
est and remain federal obligations until the Congress
resolves them.



Chapter Seven

Estimating the Cost of Expanding
Eligibility for Compensation

hat change in the number and cost of com-
Wpensation awards would result from adopt-

ing less stringent eligibility criteria for com-
pensating property owners for property rights infringe-
ment? That question is perhaps the most contentious
issue of the property rights controversy. Supporters of
proposals to change the current system for handling
regulatory takings claims argue that actual compensa-
tion payments would be small because agencies would
avoid actions that could result in awards. A further
limitation on the payments would be the Congress's
power to control them through the annual appropria-
tion process. Critics of the proposals, however, con-
tend that agencies should not or could not adjust their
behavior to offset a large increase in compensation
claims and that less rigorous eligibility criteria would
prompt many spurious claims.

The debate over several regulatory takings bills
introduced in the 104th dbhgress included various
estimates of the likely change in the number of com-
pensation awards that would result if the proposals
were adopted. Those estimates varied widely, from
essentially no increase in awards in some cases to dra-
matic increases in othetsFor example, the Office of
Management and Budget suggested that one proposal

1. See, for example, Jonathan H. AdRroperty Rights, Regulatory
Takings, and Environmental ProtectifWashington, D.C.: Compet-
itive Enterprise Institute, April996), pp. 15-18; and Jon H. Goldstein
and William D. Watson, "Property Rights, Regulatory Takings, and
Compensation: Implications for Environmental Protecti@ghtem-
porary Economic Policyvol. 15 (October 1997), pp. 32-42.

would increase compensation payments by $#i8rb
over seven years.However, the agency provided no
detailed support for that estimate.

Estimating the magnitude of the potential change
in compensation awards is difficult, for two reasons.
The first is that the data necessary to infer the number
of property owners who might qualify for compensa-
tion—a key variable in the calculation—are not
readily available. The second is that many pivotal
assumptions must be made to derive the estimates, and
those assumptions are subject to considerable dis-
agreement.

Such problems are not unique to the area of reg-
ulatory takings. In many instances, when analysts
estimate the costs of a new program before it is put
into place, they do so on the basis of less-than-ideal
information, and they almost always rely on simplify-
ing assumptions to predict the program's effects. The
difference is one of degree. Without knowing the dis-
tribution of regulatory effects—the number of prop-
erty owners who would suffer losses and the extent of
their losses—it is hard to quantify the relationship be-
tween changes in the criteria for eligibility for compen-
sation and the number of property owners who would
then qualify. That level of uncertainty increases the
importance of the assumptions that are made. And in

2. Statement of Alice M. Rivlin, Director, Office of Management and
Budget, in U.S. SenatBrivate Property Rights and Environmental
Laws hearings before the Senate Committee on Environment and
Public Works, S. Hrg. 104-299 (July 12, 1995), p. 134.
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the context of property rights proposals, little agree-
ment exists over what assumptions are reasonable.
For those reasons, the Congressional Budget Office's
earlier estimates of such proposals introduced in the
104th @ngress did not include the long-run cost of
compensation payments under the proposals because
CBO could identify no sound basis for making such
calculations: This study reiterates CBO's conclusion
from that earlier cost-estimating work.

Calculating the Change in
Compensation Awards

Estimating changes in the cost of compensation re-
quires several steps. The exercise begins by defining
a set of property owners. It moves on to calculate
what proportion of them would qualify for compensa-
tion under the courts' constitutional takings jurispru-
dence and what proportion would qualify under the
statutory eligibility criteria proposed in various prop-
erty rights bills. The number of property owners who
do not now qualify for compensation but who would
gualify under the new criteria determines the change in
the number of awards. If sufficient information was
available about the extent of each owner's losses, one
could also estimate the change in the total dollar value
of those awards.

An lllustration of the Estimation
Problem

Figure 4 illustrates the type of computation described
above. The horizontal axes in the two panels depict in
percentage terms the possible reductions in property
value that an owner might suffer as a result of a regu-
latory program’s prohibitions. The vertical axes rep-

resent the number of properties whose value would
decline by a given amount in percentage terms. The
curves in the figure illustrate hypothetical distributions

of reductions in property values caused by a hypothet-
ical regulatory program. According to those curves,

3. See United States SendtBe Omnibus Property Rights Act of 1995
S. Rpt. 104-239 (March 1, 1996), p. 40.

the regulatory program would have little effect on
property values in most instances. But in some cases
the losses would be much greater, and in a few cases,
nearly total.

Figure 4 also incorporates an assumption that
CBO made to simplify the illustration—namely, that
the current doctrine of regulatory takings can be trans-
lated into a simple reduction-in-value threshold of 80
percent. In other words, any property owner who suf-
fered a loss in property value of 80 percent or more
would be eligible for compensation. However, CBO's
assumption in the illustration ignores the fact that the
courts weigh losses in the property's value as only one
of several factors that they consider in takings cases
(see Chapter 2). Thus, the shaded area under the
curve and to the right of the threshold in the top panel
represents the number of property owners who would
gualify for compensation in a system in which reduc-
tions in property value alone determined eligibility for
an award.

What would be the effect of adopting a new cri-
terion for determining property owners’ eligibility for
compensation? Suppose that under the new criterion,
an owner of property whose value declined by 50 per-
cent or more would qualify for compensation (see the
top curve in the bottom panel of Figure 4). Holding
all other things constant (including the behavior of the
regulatory agency), the new, less stringent eligibility
criterion would significantly increase the number of
compensation awards.

Now suppose, however, that agencies could re-
spond to the increased risk that their actions might
trigger compensation awards because they would have
to pay for those awards from their budgets. As a re-
sult, agencies might change their regulatory approach
or reduce the intensity of their regulatory activities, or
both. The outcome could be a change in the distribu-
tion of regulatory effects, which is illustrated by the
lower curve in the figure’'s bottom panel. As drawn,
the curve indicates fewer owners whose property has
dropped in value and smaller losses in percentage
terms. Those reductions would tend to shrink the
number of property owners who were eligible for com-
pensation, as illustrated by the shaded area under the
lower curve and to the right of the new 50 percent
reduction-in-value threshold.
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CHAPTER SEVEN
Illustrative Comparison of Compensation Awards Under the Courts’ Jurisprudence and
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What would be the net effect on the number of
compensation awards of adopting the less stringent
eligibility criteria? In Figure 4, it is the difference be-

tween the shaded area in the top panel and the shaded

area in the bottom one. The shaded area in the bottom
panel is larger than that in the top, so the answer to the
question is that the number of compensation awards
would increase. But note that drawing the bottom
panel of Figure 4 to reflect an even bigger response to
the new criteria by the agency would produce the op-
posite result—that is, a decline in the number of com-
pensation awards.

Problems with the Calculation Method

The preceding illustrations describe some of the many
factors that should be part of any estimate of how pro-
posals would change the volume of compensation
awards. But they also reveal why such estimates are
so difficult to make. A primary reason for that diffi-
culty is that for most regulatory programs, very little
is known about the existing distribution of owners who
suffer reductions in the value of their property because
of regulatory actions (the shape of the curve in the top
panel of Figure 4). The change in that distribution
that would result from the agency's adjusting its regu-
latory approach and level of activity in response to
new incentives contained in proposals is even less
certain.

A second difficulty in estimating the volume of
compensation awards is that the courts' takings juris-
prudence does not translate into a single eligibility cri-
terion based on reduction in value—in reality, the ba-
sis for the courts' decisions is multifaceted and some-
times ambiguous. To a slightly lesser degree, that
statement holds true for the proposed statutory com-
pensation regimes. For those reasons, it is difficult to
determine exactly how the various property rights pro-
posals would change the eligibility criteria for com-
pensation. Without explicit, comparable criteria for
eligibility and reliable measures of the distribution of
property value reductions caused by federal regula-
tions, estimating the number of property owners who

4.  An even larger agency response would push the curve depicting the
distribution of property value reductions below and to the left of the
curve shown.

would become eligible for compensation under the
proposed statutory regimes is largely a subjective ex-
ercise.

The Data Problem Theory can suggest whether a
government's policy might increase or decrease prop-
erty values, but empirical research is usually required
to determine the magnitude of those changes. Al-
though some information is available about the effects
that certain federal programs have had on property
values, very little is known for other programs. A reli-
able estimate of the number of property owners who
would qualify for compensation under the proposed
statutory eligibility criteria would require detailed data
about the pattern of changes in property values that
might occur. As the bottom panel of Figure 4 illus-
trates, even if the average effect of a regulation was
quite small, for some properties, the effect would be
large enough to trigger the proposed statutory compen-
sation requirement.

Some of the data that are critical to a credible
estimate of compensation claims under the proposed
statutory regimes are generally unavailable, which
further complicates estimates of the cost of a proposal.
Many federal programs do not prohibit an activity but
instead require that a property owner obtain a permit
before undertaking it. The most likely beneficiaries of
relaxing the eligibility criteria for regulatory compen-
sation would be property owners whose permits were
denied or who withdrew their applications because
they were unlikely to obtain a permit on terms that
were acceptable to them. But a review of permit ap-
plications would miss property owners who had never
applied because they considered their prospects of ob-
taining an acceptable permit too poor. Many of those
owners might also benefit from the relaxed eligibility
criteria, but because they do not identify themselves
and are not included in the regulatory data, their num-
ber is unknown.

Yet even if the existing distribution of regulatory
effects was known, that information would not be suf-
ficient to reliably compute the change in compensation
awards that would result from adopting eligibility cri-
teria for regulatory compensation claims that were
easier to satisfy than those that the courts apply under
the constitutional standards. Calculating the change
also requires an estimate of how regulatory effects
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would be distributedfter agencies had responded to
the new financial incentives that some of the proposals
would create. Those distributions cannot be estimated
with any certainty. Supporters and opponents of prop-
erty rights proposals have very different conjectures
about whether agencies could anticipate and avoid
compensation awards (see the discussion in Chap-
ter 6).

Uncertain Eligibility Criteria .  Calculating the
change in compensation awards that would result from
adopting new eligibility criteria requires another key
piece of data: the number of property owners who do
not qualify under the existing criteria but who would
qualify under the new ones. Identifying those people
is easier when it is clear where one set of eligibility
criteria for compensation ends and another begins.
That kind of clarity is lacking in the constitutional tak-
ings jurisprudence and the criteria that have been pro-
posed in the various pieces of legislation—for two rea-
sons. First, itis hard to identify property owners who
qualify for compensation under the existing criteria
without conducting a thorough, property-specific anal-
ysis of each claim. Second, although the criteria pro-
posed in some of the property rights bills set out an
explicit reduction-in-value test, they include excep-
tions—such as the one for nuisances—that may also
dictate a case-by-case analysis.

Making Qualitative Predictions

Given the problems with data and uncertain eligibility
criteria noted above, is it at least possible to determine
whether the number of compensation awards would
increase or decrease? The relaxed criteria for eligibil-
ity, together with efforts to reduce the cost of and de-
lays in deciding claims, suggest that more property
owners would file a claim for regulatory compensation
if one of the proposals was enacted and more claims
would be successful. However, if awards were to be
paid out of agency budgets, concerns about paying for
them could reduce the number of decisions by the
agencies that were likely to generate claims to begin
with. Thus, the number of regulatory actions that re-
duced property values would decline, but a higher pro-
portion of them would satisfy the eligibility criteria for
compensation. The change in the amount of compen-
sation would depend on which effect was stronger—

the change in the agency's regulatory decisions or the
change in the eligibility criteria.

Little theoretical basis exists to support general
arguments about which of those two effects is likely to
be stronger and therefore whether compensation
awards would decrease or increase under the property
rights proposals. A more likely scenario is that the
relative size of agencies' and property owners' re-
sponses would vary from program to program. Three
factors are crucial: an agency's ability to anticipate
those of its actions that would require compensation,
an agency's ability to avoid such actions, and the ex-
tent of the change in eligibility criteria that was pro-
posed.

The effectiveness of the incentive system pro-
posed for regulatory agencies would depend on the
agencies' ability to recognize which of their actions
were likely to result in compensation awards before
those actions were undertaken. That capacity, in turn,
rests on the clarity of the eligibility criteria and the
relationship between the agency's decisions and prop-
erty values. For some of their actions, agencies would
probably be unable to develop precise estimates of the
risk that those actions posed for generating compensa-
tion awards. Instead, agencies could be expected to
use rules of thumb that would provide them with a
substantial margin of error.

Even assuming that agencies could readily iden-
tify whether their proposed actions would be likely to
lead to compensation awards, actually avoiding the
payments would require yet another capability: the
discretion to pursue a different course of action.
Whether they can do so rests with the Congress. As
discussed in Chapter 6, the amount of discretion that
an agency enjoys varies according to the language of
the laws that authorize its activities. Some agencies
enjoy considerable discretion; for others, the Congress
and the courts limit their flexibility.

How property rights proposals affected the num-
ber of compensation claims could vary considerably.
Relatively small changes in the compensation eligibil-
ity criteria would leave most property owners feeling
that the chances of their winning compensation had not
improved enough to justify pressing for it. In those
circumstances, the number of claims would be unlikely
to rise by very much. At the same time, the proportion
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of claims that were successful would increase only
slightly. Regulatory agencies would respond, to the
extent they could, by cutting back those of their activi-
ties that were most likely to cause awards. If the
change in eligibility criteria was modest, an agency
might be able to respond enough to mitigate most or
all of the increased risk of compensation. That is be-
cause the eligibility criteria implied by the courts'
takings jurisprudence are quite narrow, and a slight
broadening of the criteria would still leave little oppor-
tunity for property owners to obtain compensation.
Moreover, if an agency enjoyed some regulatory flexi-
bility, it would be likely to have sufficient discretion to
avoid actions that caused the greatest harm to property
values.

The larger the change in eligibility criteria im-
plied by the proposals, the less likely it would be that
agencies could respond well enough to prevent an
overall, and perhaps significant, increase in compensa-
tion awards. For one thing, the proportion of claims
that would qualify for compensation would increase
substantially. For another, the much improved pros-
pect of obtaining compensation might convince many
more property owners to file claims against the federal
government. A third factor is that the more the pro-
posals relaxed the criteria for eligibility, the more
likely it would be that agencies could exhaust their
discretion to avoid regulatory actions that generated
compensation awards.

Estimates of Compensation
Awards from the Property
Rights Debate

Ideally, an estimate of the change in the number and
amount of regulatory compensation awards that could
result from enacting statutory eligibility criteria would
take into account the behavioral responses of both
property owners and regulatory agencies. Yet for the
most part, the estimates used in the debates over such
proposals do not incorporate those responses. The
reasons are clear: little basis exists for quantifying the
response of regulatory agencies, and the data neces-
sary to estimate changes in the decisionmaking of
property owners are largely unavailable. Instead,

most estimates tend to be calculations of the value of a
certain quantity of land. Some of those calculations
are more relevant than others.

There are two notable exceptions to the preced-
ing characterization of estimates that merely value
property. The first is a simulation of how changes in
federal regulatory programs involving wetlands would
affect the choices that farmers make about converting
wetlands to agricultural uses. The second is an esti-
mate of the changes in property values induced by the
passage of legislation in 1977 regulating mining. In
both cases, the estimated changes in the value of prop-
erty stemming from the regulatory actions examined
are in the billions of dollars.

Estimates Involving the Federal
Regulation of Wetlands

Economic theory suggests that property values will
decline in response to regulatory actions that either
reduce the profits that are currently being earned on a
property or the profit that an owner expects to receive
from converting the land to another use in the future.
The principal focus of the various regulatory compen-
sation proposals is on federal programs that could hin-
der property owners from converting their undevel-
oped land to other uses. A leading example is the
Army Corps of Engineers' permitting program for
wetlands.

During the debate over various forms of compen-
sation proposals, analysts developed a number of esti-
mates of the government's potential liability under the
new compensation regimes. Other calculations that
had been prepared in different contexts were also used,
sometimes incorrectly, as proxies for the possible
compensation costs that might arise from the propos-
als. Most of the estimates pertaining to the regulation
of wetlands calculated the cost of the government's
acquiring millions of acres of privately owned land.
The debate over takings legislation included four esti-
mates of that sort. Two of them, which were prepared
separately by the Congressional Research Service
(CRS) and CBO, are quite similar. The other two es-
timates were prepared by the Council of Economic
Advisers (CEA) and differ in some important ways
from the CRS and CBO calculations.
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Congressional Research Servicel he Congressional
Research Service attempted to estimate the cost of ac-
quiring privately owned, "high-value" wetlands as de-
fined in H.R. 1330, which was introduced in the 103rd
Congress. CRS used the Fish and Wildlife Service's
Priority Protection List as a proxy for the bill's defini-
tion of high-value wetlands. The list identifies about 9
million acres of wetlands that are priorities for acqui-
sition with any funds made available from the Land
and Water Conservation Fuhd.

CRS used 1.5 times the average value of farm-
land as a proxy for the average value of wetlands, at-
tempting to take into account the urban/rural mix of
such land. (Most wetlands are in rural areas, where
land values are lower, but wetlands are found as well
in coastal or metropolitan areas, where land can be
many times more valuable.) CRS reported a point
estimate of about $11illon but cautioned that

the most important lesson from this exami-
nation, and a review of other analyses, is
not the "bottom line" number that results
when a variety of proxy values, multipliers,
and assumptions are used to forecast this
cost, but that so little of the information
that is needed to forecast it with any degree
of confidence is currently available.

Congressional Budget Office The Congressional
Budget Office was asked to provide an estimate of
potential acquisition costs for H.R. 1330. CBO esti-
mated that the cost of acquiring wetlands on the Fish
and Wildlife Service's Priority Protection List would
be between $10ilion and$15 hllion.® Analysts cau-

5.  Jeffrey Zinn, "Calculating the Cost of Compensating Owners of Class
A Wetlands Under Provisions of H.R. 1330," prepared at the request
of the House Committee on Merchant Marine and Fisheries (Congres-
sional Research Service, May 20, 1992).

6. The Land and Water Conservation Fund provides money to acquire
property for federal parks and wildlife refuges and offers states match-
ing grants for recreation planning and land acquisition. Receipts from
Outer Continental Shelf oil leases supply much of the support for the
fund.

7.  Zinn, "Calculating the Cost of Compensating Owners," p. iii.

8. Letter from Robert Reischauer, Director, Congressional Budget Of-
fice, to Gerry E. Studds, Chairman, Subcommittee on Fisheries and
Wildlife of the House Committee on Merchant Marine and Fisheries,
May 4, 1992.

tioned that those numbers should not be viewed as the
budgetary impact of the proposed legislation because
the wetlands on the list had already been targeted for
acquisition by the federal government. The effect of
the bill would be to accelerate those acquisitions to an
unknown extent. An additional factor affecting the
estimate was that not all owners of the affected wet-
lands would seek compensation.

Council of Economic Advisers The Council of Eco-
nomic Advisers computed two types of estimdtes.
The first gauged the market value of the stock of pri-
vately owned wetlands that had the potential to be con-
verted to agricultural or urban uses. Nine million
acres of wetlands with development potential were
valued at $348ition. Eleven million acres of wet-
lands that could be converted to agricultural uses were
valued at $9 billion.

The second type of estimate was based on the
historical decline in wetlands conversions that has oc-
curred in recent decades. If the entire decline in con-
versions was attributable to federal regulatory pro-
grams, the forgone gains in property values over a de-
cade would be $28illion.

Differences Between the EstimatesThe first CEA
estimate of $348iltion is more than 20 times larger
than the estimates derived by CRS and CBO, which at
the most reach only $15llon. (The second CEA
estimate is discussed later.) That disparity is the re-
sult of different assumptions about the number of
acres of wetlands that the government would purchase
and their purchase price. Analysts at CRS and CBO
developed their estimates in the context of legislation
that proposed that the federal government acquire the
most economically valuable privately owned wetlands.
The estimate by CEA assumed that all of the wetlands
to be acquired had some potential for being profitably
converted to another activity. As a result, the CEA
estimate comprised twice as much land (20 million
acres versus 9 million) as the CRS and CBO esti-
mates. CEA also assumed that a large portion of
those wetlands had development potential, whereas
CRS and CBO each assumed that a much smaller
share had such potential. That difference is significant

9.  Council of Economic Advisers, "H.B875 and Wetlands Takings: A
Conceptual and Empirical Analysis" (draft CEA White Paper, January
16, 1996).



68 REGULATORY TAKINGS AND PROPOSALS FOR CHANGE

December 1998

because wetlands with development potential generally
cost many times more to acquire than wetlands that
might otherwise be converted to less profitable uses
such as agriculture.

Why the Estimates Are Not Good Measures of
Potential Awards. A number of problems arise in

ably convert to other uses in the absence of regulatory
restrictions.

One recent study attempted to isolate the oppor-
tunities for profitable conversions that had been af-
fected by particular federal prografsSpecifically,
the authors investigated the potential effects of a

using calculations such as those discussed above as a change in the so-called Swampbuster provisions of the

proxy for the expected change in compensation awards
that might result from adopting less restrictive eligibil-
ity criteria for compensation claims. First, the esti-
mates do not consider the public sector’s ongoing ac-
quisition of privately owned wetlands. Second, relax-
ing the eligibility criteria for compensation would
force the government to purchase only wetlands that
an owner could profitably convert to some other use if
there were no federal restriction. Conversion would
probably occur over many decades. Any estimate of
the effect that relaxed eligibility criteria would have on
the compensation awards resulting from wetlands reg-
ulation should reflect the rate at which profitable con-
version opportunities might occur.

The second estimate by CEA attempted to take
into account the flow of wetlands conversions over
time. However, it did so by assuming that the entire
decline in the rate of conversions in recent decades has
been the result of federal regulation of wetlands. Fed-
eral regulatory programs do not prohibit outright the
conversion of privately owned wetlands; in fact, the
government regularly allows those developments.
Consequently, any estimate of the government's poten-
tial compensation costs should assume that the Corps
of Engineers would continue to issue permits allowing
development. Nevertheless, that assumption should
not be taken too far. As discussed previously, a sub-
stantial number of property owners may not be apply-
ing for permits because they believe that their applica-
tions will not be accepted.

A Better Measure of Potential Liability for Wet-
lands Restrictions If a wetland cannot be profitably
converted to another use, then a government regulation
prohibiting its conversion will have little or no effect
on its value. If the wetland can be profitably con-
verted to another use, such a restriction may have a
significant impact. Yet most estimates of compensa-
tion awards make little effort to determine the number
of acres of wetlands that property owners could profit-

Food Security Act 01985. Under that law, farmers
that convert certain protected wetlands to agricultural
uses become ineligible to receive some farm program
benefits. The 104th éhgress considered adopting a
narrower definition of protected wetlands that would
allow farmers to drain as much as 77 million addi-
tional acres of wetlands without losing their benefits.
But for how many of those wetlands would drainage
be profitable?

Using data on wetlands, soil productivity, con-
version costs, and overall economic conditions, the
authors of the study estimated that under the narrower
definition, about 8 million acres of wetlands would
have been converted over the short term—that is, in
less than five years. In a separate article, they esti-
mated that the value of those wetlands, once they had
been converted to agricultural uses, might increase by
as much as $29illion.** In the absence of the
Swampbuster restrictions, the market value of those
wetlands should reflect at least part of their income
potential as farmland. Thus, if the Swampbuster re-
strictions had been imposed under the economic condi-
tions prevailing in the early to mid-1990s, the value of
the wetlands might have declined by a substantial
share of that $29ilbon.

If less rigorous eligibility criteria for compensa-
tion had been in force, such an action might have re-
sulted in large compensation claims. The sum of $29
billion is a plausibleupper bound on the dollar value
of those claims. However, it is not an estimate of the
change in compensation because not all reductions in
value would lead to awards.

10. Roger Claassen and others, "Using GIS to Analyze the Economics of
Swampbuster Exemptions" (paper presented at the 12th Annual Meet-
ing of the Association of State Wetland Managers, Washington, D.C.,
July 9-12, 1996).

See Ralph Heimlich and others, "Recent Evolution of Environmental
Policy: Lessons from Wetlands]durnal of Soil and Water Conser-
vation vol. 52, no. 3 (May-June 1997), pp. 157-161.
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Estimates Involving Surface
Mining Regulations

The Surface Mining Control and Reclamation Act of
1977 (SMCRA) has several provisions that can affect
the value of propert}? The law prohibits mining in

unsuitable areas and requires companies that engage in

surface mining to restore the original contours of the
land at the end of a mine's economic life. In addition,
the law created a fund to reclaim abandoned coal mine
lands.

The Department of the Interior attempted to esti-
mate the potential changes in property values caused
by enactment of SMCRA. The primary focus of that
exercise was coal mining. The study found that com-
plying with SMCRA affected the profitability of ac-
tive mines as well as the prospective returns on invest-
ment in potential future mines. In addition, expected
compliance costs varied considerably according to the
type of mining and geography. Because of the act's
restrictions, some existing mines might close, whereas
some mining operations that would have otherwise
started up in the future might never open. The law
also changed the likely order in which new mineral
reserves would be exploited. By altering the profit-
ability of some mines and the timing of mines' opening
and closing, the law increased the value of some min-
eral interests while reducing the value of others.

The Interior Department computed rough esti-
mates of the resulting changes in property values from
the enactment of SMCRA for existing surface and
subsurface coal mines in both the East and the West.
It also computed estimates of changes in the value of
coal reserves that would be exploited in the future. In
total, the study estimated that the law reduced prop-
erty values by roughly $11illon to $15 hllion (in
1994 dollars). Those figures, however, do not reflect
the potentially significanincreasein property values
that certain mines and coal reserves would experience
because of the act. The closing of some mines in-
creased the value of coal extracted from the remaining
mines. And by reducing the supply of certain exploit-

12. This section is based on Department of the Interior, "Surface Mining
Control and Reclamation Act of 1977: Purpose, Examples, and Fed-
eral Liability under Title IX of HR 9" (mimed,995).

able coal reserves, SMCRA increased the value of
reserves that could be exploited in the future.

lllustrations of the Variation

in Estimates of Property Value
Losses Caused by Wetlands
Regulation

This section presents two ways of estimating changes
in property values caused by the imposition of federal
restrictions on the use of wetlands. The resulting esti-
mates starkly illustrate the tremendous variation stem-
ming from the use of different kinds of data and differ-
ent assumptions. In fact, the variation is far more im-
portant than any of the particular dollar value esti-
mates—the largest estimate is more than 300 times
greater than the smallest.

Also of importance is what the illustrations do
not do:

0 The illustrations compute the dollar amount of
the gains in value that would have occurred if the
government had not prevented an assumed
amount of wetlands from being converted to
other uses. However, the methods make no at-
tempt to identify what proportion of those
forgone conversion opportunities would satisfy
the eligibility criteria set out in any of the prop-
erty rights bills. In many instances, the opportu-
nity to convert wetlands to other uses would sig-
nificantly increase their value, but the extreme
variation among properties would complicate the
identification of those that might be eligible for
compensation.

0 The calculations do not take into account the
decisionmaking of property owners. Only a por-
tion of the affected property owners might be
willing to press for compensation. At the same
time, if the prospects for obtaining compensation
were good, some property owners might be
tempted to sue even though they had actually
suffered very little from federal restrictions.
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0 The examples do not incorporate how federal
agencies might respond if they were required to
pay compensation awards from their budgets.

0 The calculations do not consider the effect of

state and local regulations on wetlands conver-
sions. Some conversion opportunities might be
precluded by state and local regulations, such as
local zoning. As a result, the methods may over-
estimate the opportunities for conversion.

Considering the Uncertainties

CBO's illustrative estimates highlight two significant
sources of uncertainty that affect calculations of this
sort. The first is uncertainty over the nature of profit-
able opportunities for converting wetlands to other
uses. One way to gauge those opportunities is to ex-
amine recent patterns in conversions. The second
source of uncertainty is the degree to which federal
regulations regarding wetlands prevent those conver-
sions from occurring. To address that uncertainty,
CBO used a number of assumptions about the regula-
tions' restrictiveness.

Why Are Wetlands Being Converte® Most con-
versions of wetlands have occurred in rural areas, with
land being converted to agricultural uses. A clear
downward trend in wetlands conversions has been evi-
dent over the past several decades. Yet the evidence
about recent patterns of conversion is conflicting.
Some data indicate that urban development is now the
primary source of wetlands conversions. To illustrate
the significance of those patterns, CBO considered
estimates of reductions in property values under two
scenarios: the strong-urban-demand scenario, which is
based on data indicating that urban development is
now the primary source of wetlands losses; and the
weak-urban-demand scenario, which uses data indicat-
ing that agriculture continues to be the driving force
behind most wetlands conversions.

A change in the pattern of conversions would be
consistent with the many changes in policy and in eco-
nomic conditions that have reduced the attractiveness
of converting wetlands into farmland. It suggests as
well an increase in the profitability of developing wet-
lands for urban uses. Such changes dramatically af-

fect estimates of the reductions in property values as-
sociated with federal restrictions that prevent conver-
sions. Unimproved land in metropolitan areas is typi-
cally worth many times more than otherwise similar
land in rural areas. As a result, estimates that assume
greater demand for wetlands that have been converted
to development-ready property are many times larger
than estimates that assume that most wetlands are con-
verted to agricultural uses.

Studies by the Interior Department’'s Fish and
Wildlife Service (FWS) and the Department of Agricul-
ture’s Natural Resources Conservation Service
(NRCS) have estimated the acreage and the percent-
age share of wetlands that were converted to agricul-
tural, urban development, and other development uses
during different intervals from the mid-1950s to the
mid-1990s (see Table #). For most of the time for
which data are available, wetlands conversions have
moved land primarily to the agricultural sector. How-
ever, for at least one period, the data conflict. Infor-
mation compiled by the NRCS suggests that most of
the wetlands converted during th@80s shifted to ur-
ban uses! Preliminary data from a draft FWS report
do not show such a shift.

Using the NRCS data or the latest FWS data on
wetlands conversions has both advantages and disad-
vantages. The advantage of the FWS data is that they
can be compared more easily with data from earlier
periods. The NRCS data are not exactly comparable
with the FWS data, so making comparisons across
time is somewhat more difficult. But even though the
NRCS data cover an earlier period than the FWS data,
they are actually more current. The reason is that the
Fish and Wildlife Service staff could not update all of
the FWS wetlands maps before computing their latest
estimates of wetlands conversions. Instead, for areas

13. Wetlands can also be created or destroyed by natural processes or
converted into other categories of terrain, including ponds. The shares
reported above refer only to wetlands converted to one of three catego-

ries: agriculture, urban development, or other development.

14. Department of Agriculture, Economic Research Service, Natural Re-
sources Conservation Serviégricultural Resources and Environ-
mental Indicators, 1996-199Agricultural Handbook No&/12 (Sep-

tember 1997).

15. T.E. Dahl, R.D. Young, and M.C. Caldweditatus and Trends of
Wetlands in the Coterminous United States: Projected Trends, 1985
to 1995, Draft Repor{Department of the Interior, Fish and Wildlife

Service, 1997).
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Table 4.
Wetlands Converted to Agricultural Uses, Urban Deve

lopment, and Other Deve lopment, 1954-1995

Fish and Wildlife Service Data

Department of
Agriculture Data?

Converted to 1954-1974 1974-1983 1985-1995 1982-1992
Acres Converted per Year (T housands) °

Agricultural Uses 593 235 143 31

Urban Development 54 14 9 89

Other Development® 35 168 50 _16
Total 683 417 202 136

Percentage of Wetlands Converted

Agricultural Uses 87 56 70 23

Urban Development 8 3 5 65

Other Development® 5 40 25 12
Total 100 100 100 100

SOURCE: Congressional Budget Office based on T.E. Dahl, R.D. Young, and M.C. Caldwell, Status and Trends of Wetlands in the Coterminous

United States: Projected Trends, 1985 to 1995, Draft Report (Department of the Interior, Fish and Wildlife Service, 1997); and Depart-
ment of Agriculture, Economic Research Service, Natural Resources Conservation Service, Agricultural Resources and Environmental
Indicators, 1996-97, Agricultural Handbook No. 712 (September 1997).

a. Specifically, data from the Natural Resources Conservation Service.

b. These numbers do not reflect conversions of agricultural and other lands to wetlands.

c. For example, silvacultural activities or development outside established urban communities.

with less recent maps, they used projections of previ-
ous trends to derive an estimate of the wetlands re-
maining. If those trends have changed significantly—

and there are reasons to think they may have—the
FWS staff's projections will be inaccurate.

How Many Wetlands Would Be Converted If Fed-
eral Regulations Did Not Exis? Computing the re-
ductions in property values caused by federal restric-
tions on the conversion of wetlands requires informa-
tion about the number of acres of wetlands that would
be converted in the absence of those restrictions. The
rate of wetlands conversions is known to have declined
significantly over the past few decades. But how
much of that decline is the result of various govern-
ment-imposed restrictions—such as those of the Army
Corps of Engineers’ Section 404 permitting program?

There is no easy answer. For example, previous stud-
ies of the Corps' wetlands permitting program could
not quantify the number of acres of wetlands that the
program had protected from conversién.

To illustrate the effect of varying assumptions
about how federal restrictions on the conversion of
wetlands would affect the value of the property, CBO
developed two examples that each use a different ap-
proach. The first assumes that in the absence of fed-
eral restrictions, the rate of wetlands conversions

16. The Office of Technology Assessment and the General Accounting
Office reached similar conclusions in their reviews of the Section 404
program. See Office of Technology Assessmafetlands: Their Use
and RegulationOTA-0-206 (March 1984), pp. 142-144 ab82;
and General Accounting Officé/etlands: The Corps of Engineers'
Administration of the Section 404 Progra®@AO/RCED-88-110
(July 1988), pp. 20-22 and 33-34.
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would be slightly higher than the current rate. The tions. (Box 6 summarizes the assumptions that under-
second approach does not consider the current rate of lie the estimates.) The reported losses represent the
wetlands conversions but rather the decline in the rate dollar value of wetlands conversion opportunities that
in recent decades, and it assumes that a certain pro- did not occur, because they are assumed to be pre-
portion of that decline is the result of federal restric- cluded by federal regulation.

Box 6.
Assumptions for CBO'’s lllustrative Estimates

O

The Congressional Budget Office used the assumptions
that appear below to estimate forgone gains in the value
of property that might be attributable to the regulation of
wetlands.

proved land was worth about half as much as improve|
land. Those assumptions are consistent with the assunp-
tions used by the Council of Economic Advisers in thei
estimate. Making those adjustments would yield an av-
erage value of wetlands converted to development ¢
about $57,000 per acre. To reflect any mitigation cost
and to be generally conservative, CBO reduced that vall
to $40,000 per acre.

=

mU}

Property Values

The value of wetlands left in their natural state was as-
sumed to be $150 per acre. That value is comparable
with the work of Ralph Heimlich and his colleagues.
The value of wetlands converted to agricultural or other
uses was assumed to be $1,200 per acre, which is also
consistent with the value used by the Heimlich team for
agricultural land in nonmetropolitan areas. That estimate
was based on state-level data on average cropland values
collected by the U.S. Department of Agriculture's
(USDA'’s) Economic Research Service.

Wetlands Conversion Rates

CBO considered two sources of data for conversion rateg.
The first was the Fish and Wildlife Service, which has
data for three periods: 1954 1874, the midt970s to
the mid-1980s, and the mid-1980s to the mid-1990s. THe
second source was USDA's data on wetlands for the
1982-1992 period. Conversion rates for different periodp
—for example, for the mid-1970s to the mid-1980s o
from 1954 to 1974—could also have been used. Becauge
conversion rates were significantly higher during thosg
periods, the resulting value of the estimates would have
been much higher.

The value of wetlands that have been converted to
urban development uses was assumed to be $40,000 per
acre. The assumption was based on the following calcu-
lations. The Urban Land Institute collected data in 30
cities on prices for improved 10,000-square-foot lots suit-
able for the construction of single-family homes. The
average lot value was identified as $48,000 in 1995. Al-
lowing for "dedications"” of land for roads and other uses,
one acre of land could accommodate three such lots.
Thus, the price per acre would be roughly $144,000.

The data from USDA suggest that there may have
been a dramatic shift in the share of wetlands convertgd
to urban uses during the 1980s. Fish and Wildlife Sel-
vice data from the previous decade show that for every
acre of wetlands converted to urban uses, 16 acres [of
wetlands were converted to agricultural ones. Bu

Wetlands are not improved lands, so their value
should reflect their unimproved state plus the cost of fill-
ing the land to make it suitable for development. CBO
assumed that the cost of filling a wetland would be about
10 percent of the cost of improved land and that unim-

1. See Ralph Heimlich and others, "Recent Evolution of Environ-
mental Policy: Lessons from Wetland3gurnal of Soil and Wa-
ter Conservationvol. 52, no. 3 (May-June 1997), pp. 157-161.

USDA's data for the 1980s and early 1990s indicate thdt
in that period, nearly three acres of wetlands were cor
verted to urban uses for every acre of wetlands convert¢d
to agriculture. The most recent data from the Fish anfl
Wildlife Service do not report such a change.

2. Council of Economic Advisers, "H.R. 3875 and Wetlands
Takings: A Conceptual and Empirical Analysis" (draft CEA
White Paper, January 16, 1996).
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Basing Estimates on the Current Rate
of Wetlands Conversions

The first approach assumes that federal restrictions
reduce the number of wetlands converted each year by
1 percent, 5 percent, or 10 percent of the current rate
of conversions. (In other words, if the restrictions did
not exist, the rate of wetlands conversions would be
either 1 percent, 5 percent, or 10 percent higher than
the current rate.) CBO estimated the reductions in
property value for each of those assumed drops in the
rate of conversion by using two measures of the cur-
rent conversion rate to reflect the weak- and strong-
urban-demand scenarios described earlier. The weak-
urban-demand scenario used the wetlands conversion
rates reported by the Fish and Wildlife Service for
1985 to 1995 (see Table 4); theosiy-urban-demand
scenario used the rates reported by the Natural Re-
sources Conservation Service for 1982 to 1992.

The estimates varied widely, depending on the
use to which the wetlands were being put and the con-
version rate that federal regulation was assumed to
reduce (see Table 5). Under the weak-urban-demand
scenario (which assumed that most wetlands were be-
ing converted to agricultural uses) and assuming that
federal regulations prevented conversions amounting
to 1 percent of the current rate (that is, about 2,020
acres per year), the annual reductions in property val-
ues would total about $5.7 million. If federal regula-
tions prevented conversions amounting to 10 percent
of the current rate (about 20,200 acres per year), the
annual losses would be tenfold higher, or roughly $57
million.

Assuming that wetlands are converted primarily
for use in development in urban areas ratchets up the
losses substantially. Under the strong-urban-demand
scenario and assuming that federal regulations pre-
vented conversions amounting to 1 percent of the cur-
rent rate, the annual losses would be about $36 mil-
lion. If federal regulations prevented conversions
amounting to 10 percent of the current rate, the result-
ing annual losses would be tenfold higher, or about
$358 nillion. Note that the highest estimate derived
from this approach is more than 60 times larger than
the lowest estimate described above (see Table 5).

Table 5.

Estimated Reductions in Property Values,

by Selected Declines in the Wetlands

Convers ion Rate Because of Federal

Restrict ions (In thousands of doll  ars per year)

Property Value Reductions for a
Decline in the Conversion Rate of
1 Percent 5 Percent 10 Percent

Converted to

Scenario 1: Weak Urban Demand for Wetlands 2

Agricultural Uses 1,499 7,495 14,990
Urban Development 3,639 18,194 36,388
Other Development® 527 2,636 5,271

Total 5,665 28,325 56,650

Scenario 2: Strong Urban Demand for Wetlands ¢

Agricultural Uses 324 1,622 3,245
Urban Development 35,307 176,536 353,071
Other Development® 172 861 1,722
Total 35,804 179,019 358,038
SOURCE: Congressional Budget Office based on T.E. Dahl, R.D.

Young, and M.C. Caldwell, Status and Trends of Wet-
lands in the Coterminous United States: Projected
Trends, 1985 to 1995, Draft Report (Department of the
Interior, Fish and Wildlife Service, 1997); and Depart-
ment of Agriculture, Economic Research Service, Natu-
ral Resources Conservation Service, Agricultural Re-
sources and Environmental Indicators, 1996-97, Agri-
cultural Handbook No. 712 (September 1997).

NOTES: The estimated reductions in property value shown here are
actually the forgone gains in value that result from federal
restrictions on wetlands conversions.

These illustrative calculations assume the following aver-
age values for an acre of land: as wetlands, $150; land
used for agricultural production and other development,
$1,200; and land used for urban development, $40,000.

a. Conversion rates for this scenario are based on Fish and Wildlife
Service estimates for the 1985-1995 period.

b. For example, silvacultural activities or development outside estab-
lished urban communities.

c. Conversion rates for this scenario are based on Department of
Agriculture (specifically, the Natural Resources Conservation
Service) estimates for the 1982-1992 period.
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Basing Estimates on the Decline in
Wetlands Conversions Over Time

The second approach attributes to federal restrictions
some portion—either 5 percent, 15 percent, or 25 per-
cent—of the recent decline in the rate of wetlands con-

versions (see Table 6). CBO estimated the reductions
in property values for each of those assumed shares
using data on the decline in wetlands conversion rates
under the weak- and strong-urban-demand scenarios.
For the weak-urban-demand scenario, CBO calculated
the decline in conversion rates on the basis of the FWS
data for the 1974-1983 and 1985-1995 periods. For

the strong-urban-demand scenario, CBO estimated the
decline in conversion rates by using the difference in

the rates reported by NRCS for the 1982-1992 period

and by FWS for the 1974-1983 period. The estimates
were then adjusted for the difference in the composi-

tion of wetlands conversions across the two data

setst’

The estimates of reductions in property value
derived with this method are larger than those calcu-
lated by using the previous approach. CBO found that
the smallest losses would occur if agricultural uses
were the primary purpose of wetlands conversions and
federal regulations were responsible for only 5 percent
of the decline in those conversions (abou?%0,acres
per year) in recent years. In that case, annual reduc-
tions in the value of property would total about $30
million. If, instead, federal regulations were responsi-
ble for a quarter of the decline in wetlands conversions
(about 53,750 acres per year) in recent years, the re-
sulting annual losses would be fivefold higher, or al-
most $151 riflion.

Assuming that conversions of wetlands are pri-
marily for use in urban development brings a some-
what different result. If most recent conversions of
wet-lands were for urban development and federal reg-
ulations were responsible for 5 percent of the recent
decline in conversions, annual losses would be just

17. The conversion rates reported for agriculture, urban development, and
other development in the FWS data for 1974 to 1983 were adjusted to
correspond to the same composition of wetlands losses reported in the
NRCS data for 1982 to 1992. That corresponds to the assumption
that the effect of federal regulations has been to uniformly reduce

wetlands conversions to each of those uses.

Table 6.

Estimated Reductions in Property Values,
by Selected Shares of the Dec line in the
Wetlands Convers ion Rate That Are
Attributable to Fed eral Restrict ions

(In thousands of doll ars per year)

Property Value Reductions for a
Share of the Decline in the
Conversion Rate of
5 Percent 15 Percent 25 Percent

Converted to

Scenario 1: Weak Urban Demand for Wetlands 2

Agricultural Uses 7,966 23,899 39,831
Urban Development 19,338 58,014 96,690
Other Development® 2,801 8,404 14,007

Total 30,106 90,317 150,528

Scenario 2: Strong Urban Demand for Wetlands ¢

Agricultural Uses 3,354 10,063 16,772
Urban Development 365,022 1,095,066 1,825,109
Other Development® 1,780 5,341 8,901
Total 370,157 1,110,470 1,850,783
SOURCE: Congressional Budget Office based on T.E. Dahl, R.D.

Young, and M.C. Caldwell, Status and Trends of Wet-
lands in the Coterminous United States: Projected
Trends, 1985 to 1995, Draft Report (Department of the
Interior, Fish and Wildlife Service, 1997); and Depart-
ment of Agriculture, Economic Research Service, Natu-
ral Resources Conservation Service, Agricultural Re-
sources and Environmental Indicators, 1996-97, Agri-
cultural Handbook No. 712 (September 1997).

NOTES: The reductions in property value shown here are actually
the forgone gains in value that result from federal restric-
tions on conversion.

These illustrative calculations assume the following aver-
age values for an acre of land: as wetlands, $150; land
used for agricultural production and other development,
$1,200; and land used for urban development, $40,000.

a. The decline in conversion rates for this scenario is based on Fish
and Wildlife Service estimates for the 1974-1983 and 1985-1995
periods. The estimates for the 1974-1983 period have been
modified so that the shares of wetlands converted to agricultural
uses, urban development, and other development correspond to
those found in the 1985-1995 estimates.

b. For example, silvacultural activities or development outside estab-
lished urban communities.

c. The decline in conversion rates for this scenario is based on Fish
and Wildlife Service estimates for the 1974-1983 period and on
Department of Agriculture (specifically, the Natural Resources
Conservation Service) estimates for the 1982-1992 period. The
estimates for the 1974-1983 period have been modified so that
the shares of wetlands converted to agricultural uses, urban de-
velopment, and other development correspond to those found in
the 1982-1992 estimates.
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over $370 ntlion. If federal regulations were respon-
sible for 25 percent of the recent decline in conver-
sions, annual losses would be just over $1.85 billion.
Under that approach, the highest estimate of lost gains
in property values resulting from federal regulations is
again more than 60 times larger than the smallest esti-
mate.

Conclusions from the Examples

In the debate over the various proposals for a statutory
compensation system, perhaps the most controversial
issue has been the long-run cost of compensating
property owners. Lack of data on how certain federal

programs affect the value of property, combined with

uncertainty about the extent of the reaction of property
owners and regulatory agencies, fuels the controversy
by making estimates of those costs highly speculative.

On the one hand, some of the estimates used in the de-

bate over certain legislative proposals might exagger-
ate those costs. On the other, some of the more so-
phisticated estimates of changes in property value
induced by federal regulation run into the billions of
dollars over a period of several years.

The two approaches illustrated above show just
how uncertain such estimates can be, with "bottom
lines" that range from less than $6 million to more
than $1.85 billion—a difference of 0v@00 times. As
noted earlier, the particular dollar value of the esti-

mates is far less important than their wide range,
which stems from plausible differences in the assump-
tions underlying the calculations. Only better informa-
tion can reduce that kind of uncertainty, but there are
limits to the data that are available or that can be col-
lected—particularly information about how property
owners, regulatory agencies, and the Congress would
respond to the proposals.

Perhaps the most important piece of missing in-
formation concerns how the behavior of regulatory
agencies might change. Many of the proposals for
compensating property owners contain provisions that
should mitigate some of the risk that the federal gov-
ernment would be forced to pay very large amounts of
money in compensation awards. The primary "safety
valve" is the requirement that compensation awards be
paid from the appropriations of regulatory agencies.
As discussed in the previous chapter, agencies would
be likely to respond to the threat of such liability by
changing their regulations and enforcement practices,
to the extent that the changes were legally possible.
At the same time, the Congress could control the vol-
ume and source of those payments through the annual
appropriation process. Still, knowing with certainty
before the fact whether agencies could effectively miti-
gate the risk of compensation awards is difficult.
Moreover, if those awards were considerable, the Con-
gress would then face the unenviable choice of leaving
them unpaid or paying them by diverting scarce bud-
getary resources that fund other government activities.



